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‘San Jose, CA 95125

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of

4

1| JOHN McBRIDE, SBN 36458

CHRISTOPHER E. PLATTEN, SBN 111971
MARK S. RENNER, ESQ., 121008

Wylie, McBride, Platten & Renner
2125 Canoas Garden Avenue Suite 120

Telephone: 408.979.2820
Facsimile: 408.979.2934
cplatten @wmpriaw.com

Attorney for Plaintiffs and Petitioners
JOHN MUKHAR, DALE DAPP, JAMES ATKINS,
WILLIAM BUFFINGTON and KIRK PENNINGTON

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

’HZCV?‘%SM

JOHN MUKHAR, DALE DAPP, JAMES Case No.

ATKINS, WILLIAM BUFFINGTON and :
KIRK PENNINGTON, -COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR
Plaintiffs and Petitioners, WRIT OF MANDATE/PROHIBITION OR

OTHER APPROPRIATE WRIT RELIEF
VS.

the CITY OF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY :
EMPLOYEES' RETIREMENT PLAN,

Necessary Party in Interest

By this action, plaintiffs and petitibners, active and retired members of the 1975
Féderated City Em'ployees’ Retirement System (Plan), seek injunctive, declaratory and
writ relief to invalidate certain amendments to the San Jose City Charter as violations
of their vested contract ﬁghts.

Plaintiffs and petitioners allege:
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PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW
1. Under California law, when a public entity creates a pension system, the
right to that pension immediately vests when an employee accepts employment. A

pension éystem may be‘modiﬁed prior to employee retirement for the limited purpose

of keeping the system flexible and to maintain the integrity of the system. Before

erﬁployee pension rights can be detrimentally affected, commensurate benefits must
be given the employee to ‘prevent an unconstitutional impairment of pension
entitlements. When governmental action impairs vested pension _rfghts, the courts are
required to enjoin such conduct.

2. Non-safety personnel employed by the City of San Jose since 1975 have
participated in the Plan provided under San Jose Muni‘cipal Code (SJMC), Chapter
3.28, §§ 3.28.010' et seq., a true and correct copy of the Plan is attached as Exhibit A. On
June 5, 2012, San Jose voters enacted Local Measure B, a true and correct copy of
which is attached as Exhibit B. It amends the City Charter to impose various changes
and limitations to Plan benefits. for acti\)e and rétired -employees. These changes and
limitations unconstitutionai!y impair plaintiffs’ and petitioners’ vested contract rights.
These imbairment_s include, but are not limited to: (a) eliminating disability retirement
benefits by redefining eligibility to require that an employee be unable to perform the
employee’s job and “any other jobs described in the City's claséification plan” because
of the employée’s medical condition, even if no such jobs are available which the
diéabled employee can pe‘rform; (b) permitting the City Council upon a declaration of a
”fisca.i and service -level emerg.ency" to suspend and forfeit qnnual cost. of living
adjustments (COLAs) to retirees; (c) forcing .employées to make additional
contributions for up to 50% of the pension plan’s ljnfunded actuarially accrued liability
(UAAL); (d)} forcing employees to f_nake additional céntributions for up to 50% of the

retiree medical plan’s unfunded UAAL; and, (e) eliminating the Supplemental Retiree |

| Benefit Reserve (SRBR} which funds supplemental benefits to annuitants and

SUrvivors.

2
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PARTIES

3. Plaintiff and petitioner John Mukhar is a résident, taxpayer, _and
registered voter of the County of Santa Clara, California. Plaintiff and Petitioner
Mukhar is a Sanl Jose Sérvices' Engineer and an active 'partiéipant in the Plan.

4, Plaintiff and petitioner Dale Dapp is a San Jose Maintenance
Superintendent and an active participant in the Plan.

5. Plaintiff and petitioner James -Atkins worked as Plant MeChanicaI-
Supervisor for the City of San Jose for more than SC years before retiring in 2009.
Plaintiff and petitioner Atkins is a retired annuitant of the Plan.

6. Plaintiff and petitioner William Buffington worked as a San Jose Plant
Mechanical Supervisor for th'e‘ City of San Jose for more than 30 years before retiring
in 201 1. Plaintiff and petitioner Bufﬁngton is a retired annuitanf of the Plan. |

7. Plaintiff and petitioner Kirk Pennington worked as an Electfical
Maintenance SUperintendent for the City of San Jose for more than 22 years before
retiring iﬁ 2009. Plaintiff and petitioner Pennington is a retired annuitant of the Plan.
| 8. Defendant and respondent City of Sén Jose (City) is a municipal
corporation in the State of California that operates under the authority of the California
Constitution and the City Charter. '

9. Defendant and respondent Debra Figone is the San Jose City Manager.

| She is sued in her official capacity. Under the City Charter, Figone is the chief

administrative officer of the City responsible to the Council for the administration of

City affairs placed under her charge including but not limited to. responsibility for the

faithful execution of all laws, provisions of the charter and acts of the Council which

are subject to enforcement by her or by officers who are under her direction and
supervisibn. | |

10. Defendants‘ and respondents Does 1 througﬁ 15, inclusive, are sued
under fictitio(xs names. Their true name and capacities are unknown to plaintiffs and
petitiohers. When their true names and capacities are ascertained, plaintiffs and

3
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petitioners will amend this cofnpiaint by inserting their frUe names and capacities.
Plaintiffs and petitioners are informed and befieve, and thereon allege, that each of the
fictitioush‘/ named defendant and respondent is responsible in some manner for the
occurrences alleged in this action, and that plaintiffs’ and petitioners’ damages as
alieged in this acﬂon afe proxirﬁately caused by those defendants and respondents.

11. Necessary Party in Interest the Board of Administration of the- 1975
Federated City Employees’ Retirement Plan (Board) is the body'appointe'd by the City
Council reéponsible for managing, administering and controlling all funds in the Plan

established under the SJMC and the California Constitution, art. XVI, § 17. The Board

administers the retirement system and performs various functions related to the Plan,

including determining eligibility for receiht of retirement benefits, the calculation of
employer and employee cont%ibutio‘ns, the management and investment of the Plan’s
fu‘nd;s and the distribution of pension benefi_ts to. retired employees. |
JURISDICTION AND VENUE.-

12. P[aintiffs'and petitionefé bring this action for declaratory rélief pursuant to
Code of Civil Procedure § 1060 to determine the constitutionality and vaiidity of
Measure B. Plaintiffs and Petitioners bring this action for injunctive relief pursuant to
Code of Civil Procedure §§ b26 and 527 and Cl\nl Code 8§ 52.1 to -enjoin the
implementation of Measure B because it violates plaintiffs” and pétitioners’
constitutional and contract rights. Plaintiffs and petitioners also bring this action as a
petition for appropriate writ relief under Code of Civil Procedure § 1085 to block
implementation of Measure B as a‘n unconstitutional impairment of contract uhder art.
I § 9, an unconstitutional viotation of substahtive due process u‘nder art. [, § 7 and an
unconstitutional taking of property without just compensation under art. I, § 19,
respectively, of the California Con_stitution and the existing {erms of the Plan. This
action is pro;ﬁerly filed in the County of Santa Clara pursuant to Code of Civil-

Procedure §§ 394 and 395 and Civil Code § 52.1.
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FACTS COMMON .TO ALL CAUSES OF ACTION
13. Membership in the Plan is compulsory and a condition of employment for

all non-safety City employees. Retirement benefits under the Plan are funded by

|| contributions from both the employees and the City, which contributions are in turn

invested for the benefit of the Plan members. Employee contributions for normal
service cost and for COLAs aré credited to member participation accounts. Employees
make no contributions towards prior service cost. When investments exceed the
actuariaf.ly assumed investment growth rate, the City’s unfunded actuarially accrued
liability (UAAL) for prior service costs is reduced. Moreover, when the funding. ratio
with the Plan’s assets to liabilities exceeds 100%, the positive UAAL (or over-funding |
of the Plan) serves as a credit in favor of the City by reducing its normal cost
contributions. '

14. As adopted, Measure B amends the City Charter to alter provisions of.the
Plan as it affects contribution rates and benefits for participants and annuitants. “
Measure B reduces, changes or eliminates existing retirement benefits enjoyed by

current non-safety employees and retirees in pertinent part, as follows:

a.  Disability Retirement. Under SJMC § 3.28.1200 et seq., active
employees are entitled to a disability pension benefit if they can no llonger perform
their jobs. The Board determines entitlement for é disability retirement upon proof of
“incapacity for the performance of duty,” whether service-connected or non-service-
connected if the employee is “incapable of continuing to satisfactorily assume the
responsibilities and perform the duties of the position then held by hifn [sic] or of any
other person in the same classification of positions té which the city may offer to
transfer him” (SJMC §3.28.1210). Among other things, Measure B, § 1509-A subd.
(a) and {b) limits disability retirements for curfent and future employees to instances
where. the employee is unable to perform any' other job within the City, whether such
job is available and whether or not the City offers such a job to the employee. Thus,

under Measure B, if a disabled Engineer or Maintenance Supervisor is capable of
5
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perfo‘rming secretarial duties but no such positions are available, or such position is
not offered, the engineer is ineligible for disability retirement benefits. Measure B,

§ 1509-A subd. {c) displaces the responsibility'for- determining eligibility for disability

o

retirement benefits from the Board, and instead vests that responsibility in “an

i

independent panel of medical exberts” subject to “a right of appeal to an
administrative judge.;' Measure B does not define a “medical expert” nor does it define
“an adminis{rative judge”. Measure B does not afford any offsetting or comparable
benefit or advantage to the Plan participants for § 1509-A. |
b, Costofliving Adjustments. Under SJMC § 3.44.150 Plan
annuitants and survivors receive an annua COLA of 3% to their monthly allowance,
effective each February 1°. Measure B, § 1510-A authorizes the Council to suepend
coste of living adjustment p‘aid to current and future retirees for up to five years, if the
Council adopts a resolution declaring a fiscal and service level emergency based on
unidentitied criteria. There is no requirement under Measure B to repay an.nuitants for
the suspension or forfeiture of the COLAs. Measure B does not afford any offsetting
or comparabl'e benefit or advantage fo Plan participants for § 1510-A.
C. Contributions. Under SIMC § 3.28.1500 et seq., the Plan requires
the City and emplroyees to make contributions towards the normal cost of the Plan in a
ratio of eight (City) to three-(employee) The City is required to make 100% of the
eontnbutlons toward the UAAL that results from lnsufflment Plan assets to pay'
pro;ected retirement costs. Under Measure B, § 1506- A subd. (b), beginning July 23,
2013, employees will be required to make additional contributions to pay the Plan’s
UAAL. San Jose enwployees will contribute from 4% of pay, up to a maximum of 16%
of pay per year, but no more than half the yearly cost to pay the UAAL. There is no
provision for a reduction in employee contributions in the event that the UAAL
deciines to less than current amounts. Moreover, under Measure B, § 1514-A, if a
court determines that tne provisions of § 1506-A subd. (b) are unenforceable,

equivalent monetary “savings” will be imposed on employees by “pay reductions”.
6
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Measure B does not afford any offsetting or comparable benefit or advantage to Plan
participants for § 1506-A. |

‘ d. Retiree Health Benefits. Under SJMC § 3.28.380 et seq. and
3,28.2000 et seq., the Plan establishes medical benefit accounts within the retirement
fund to provide retiree medicaf benefits, including benefits for sickness, accident,
hospitalization, dental or medical expenses. Contributions for the normal cost of these

benefits are made by the City and the employees for dental benefits in the ratio of

three (City) to one {(employee) and for medical benefits in the ratio of one (City) to one

(empioyee) SJMC § 3.28.380 et seq. sets out eligibility criteria for medical benefits

annuitants and allocates the costs of premiums for medical benefits. Under Measure

1B, § 1612-A, the cost burden for unfunded liabilities for these benefits is shifted from

the City to the employees since they “must contribute a minimum of 50% of the cost
of retiree healthcare, ihcluding both normal cost and unfunded liabilities.” Measure B
does not afford any offsetting or comparable benefit or advantage to Plan participants
for 8§ 1612-A.

e. Supplemental Retirement Benefits. Under SJMC § 3. 28 340 a
“gain sharing” segregated fund called the Supplemental Retiree Benefits Reserve
(SRBR} is established which requires the allocation of a portion of excess Plan
investment income to fund supplemental benefits to annﬁitanté. Measure B, 8 1511-A
discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general

fund and prohibits the payment of supplemental benefits out of the SRBR or other Plan

| assets. Measure B does not afford any offsetting or comparable benefit or advantage

to Plan participants for & 1511-A.

15. Plaintiffs and petitioners have no plain, speedy and adequate remedy in
the ordinary course of law, other than the relief sought in this complaint and petition,
because the constitutional violations at issue cannot be protect.ed against and
plaintiffs” and petitioners’ rights cannot be preserved absent injunctive or writ relief.

16. Defendants and respondents implementation of the foregoing provisions
7
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of Measure B is wrongful conduct, and unless and until enjoined and restrained by
order of this courf, will cause great and irreparable injury to plaintiffs and petitioners
by_ impairing provision of vested pension rights.

17.  Plaintiffs and petitioners have no adequate remedy at law for the

wrongful implementation of the foregoing provisions of Measure B because it will be

| difficult to determine the precise measure of damages that will be suffered if

defendants’. and respondents’ conduct is not restrained, and plaintiffs and petitioners
will be forced to institute a multiplicity of suits to o-btain adequate compensation for
each individual’s injuries. _ |

18. Defendants and respondehts have a non-discretionary legal, constitutional
and contractual duty to continue in effect all vested Plan provisiohs,-rights and
benefits to plaintiffs anrd petitioners. Atrall times herein mentiohed, defendants and
respondents'haVe been able to provide all provisions,' rights and benefits under the
Plan in effebt as of June 4, 2012 to piéintiffs and peﬁtioners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

19, Pféintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. _
‘ 20. Artic!e.l, § 7 of the California Constitution prohibits the taking of property
without due process. 7 '

21. Article [, 89 “of the Ca!ifornia. Constitution prohibits laws that irhpair
contracts. _ 7 7

22. Article |, § 19 of the California Constitution prohibits the taking of private
property fof public use in the absence of just compensation.

23, An actual controversy has arisen and now exists between plaintiffs and
petitioners and defendants and respondents relative to their respective rights and
durties‘in that plaintiffs and petitioners contend.that Measure B is unconstitutional,
invalid and unenforceable, both on its face and as construed by defendants and

8
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respondents, because it impermissibly impairs vested contract rights to pension
benefits under the Plah. The impairment is neither reasonable nor material to the
theory of the pension system and its successful operation. It changes pension plan
benefits in a manner which results in a di‘sadvantage to employees and annuitants
without comparable new adi}antages.

24. Plaintiffs’ and petitfoneré require a declaration as to the validity of
Measure B, both on its face and as applied to ‘plaintif‘fs’ and petitioners’ status as plan
members. A judicial declaration is necessary and appropriate at this time so that
plaintiffs and petitioners may ascertain their rights and duties.

25, The City Council prepared and authorized Measure B, and based thereon,

plaintiffs and petitioners are informed and believe, and upon such information and

belief allege that the defendants and respondents dispute the allegations regarding the

invalidity of Measure B, their obligat‘ionsr under law, and the alleged violations of the

law.
SECOND CAUSE OF ACTION
IMPAIRMENT OF CONTRACT
[CALIFORNIA CONSTITUTION ARTICLE |, § 9]
26. Plaintiffs and petitioners hereby incorporate by reference the precedirig
paragraphs.

27. As set forth in the SIMC, the Plan gives rise to vested contractual rights
for emplqyees both active participants and annuitants,- prior to June 5, 2012. |

28. Measure B impairs the contractual rights of plaintiffs and petitionérs.

29. By impairing these contralctual rights without giving plaintiffs and
petitioners any comparable 'ardvantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current San Jose non-safety
employees and annuitants, is unconstitutioﬁa_ll and violates Article |, § 9 of the

California Constitution.
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THIRD CAUSE OF ACTION
.~ SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE 1, § 7]
30. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. _
- 31. Article ], § 7 of the California Constitution prohibits the taking of property
for a public purpose without due process of law. |

32. Plaintiffs 'and petitioners have vested property right in the benefits

provided by the Plan, and in the Plan itself, in place when they began working for the_

City, as well as any enhancements made during their service with the City.

33. By taking these protected benefits without giving plaintiffs and
petitioners any domparable advantage, commensurate benefit or co.mpensation,
Measure B violates Article I, § 7 of the California Constitution.

FOURTH CAUSE OF ACTION
TAKING
7 [CALIFORNIA CONSTITUTION ARTICLE I, § 19]

34. Plaintiffs and petitiéners hereby incorporate by reference the preceding
paragraphs. | | |

35. Article I, § 19 of the California Constitution prohibits the taking of private
property for public use in the absence of just compensation. |

36. Plaintiffs and petiﬁoners have vested property right in the benéfits
provided by the Plan, and in the Plan itself, in place when they began working for the
City, as weII. as any enhancemehts made during their service with the Cfty. In
addition, the retirement benefits are a form of prorﬁise for compensation.

37. By‘- taking these protected benefits without giving plaintitfs and
petitioners any comparable advantage, commensurate benefit or compensation, the

provisions of Measure B violates Article I, § 19 of the California Constitution as to the

taking of property for a public purpose without just compensation.

10
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FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE,
PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF

38. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. l

39. Plaintiffs and petitioners are informed and believe, and upon such
information and belief allege that upon the effective date of Measure B, if not before,
defendants and respondents will implement the provisions Measure B and will not
abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.

PRAYER FOR RELIEF

WHEREFORE, plaiﬁtiffs and petitioners pray for the following relief:

1. A deciaration that:

a. The provisions of Measure B cannot be applied to plaintiffs and
petitiohers because it violates their constitutional and contractual rights; and,

b. The defendants and respondents were and are required to provide
plaintiffs and petitiéners with the Plan provisions, rights and benefits in place when
they began working for the City, as well as any enhance_rhents made during their
service with the City.

2. A preliminary and permanent injunction Aprohibiting the defendants and
respondents and the'Bc_)ard from applying or otherwise enforcing any part of Measure
B to plaintiffs and pefitioners, inclusive of_'the admonition required under Ci\(il Code,
§ 52.1; | |

3. A preemptory writ mandating defendénts and respondents and the Board
apply all Plan provis-ions, rights and benefits in effect as of June 4, 2012 to plaintiffs
a'nd petitioners and prohibiting the defendants andrrespondents from app[ying or
otherwise implementing Measure B to plaintiffs and petitioners;

4, Any and all actual, consequential and incidental damages according to
proof, including but not limited to damages that have been or made be suffered by

plaintiffs and petitioners and all costs incurred by plaintiffs and petitioners in an
' 11
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attempt to enforce the constitutional, statutory and contractual rights and described
herein; |

5. For attorneys’ fees pursuant to California Ciyil Code § 52.1, Code of Civil
Procedure §1021.5, Government Code §800 or otherWise;

6. For costs of suit herein incurred; and

7.  For such costs and further relief as the Court deems just and proper.

June /Y, 2012

WYLIE, McBRIDE,
- PLATTEN & RENNER

Lleiz> b Qg
CHRISTOPHER E. PLATTEN
. Attorneys for Plaintiffs and Petitioners
JOHN MUKHAR, DALE DAPP, JAMES ATKINS,
WILLIAM BUFFINGTON and KIRK PENNINGTON

1009 7\72280\pndimulkar complaint.doc
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respect to the board's policies of invésting and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan. - :

B. Any person or association who prbvide_s services o the board with regard to financial securities:

_ 1. Shall be a person or association whose principal business consists of investment counseling
services; and ‘ ; o o

2. Shall be 'register‘ed as an investment'-adviser under such laws as may require' such
registration. - ‘ T

C.  With respect to real estate advisors, the board shall enter into contractual arrangements only

with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property
management, and which are licensed as real estate brokers by the Staté of California. '

(Ords. 21607, 25084, 25553.)

o -Chapter 3.36 :
1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN

Parts:
"1 General Provisions and Definitions
2 Membership - L | :
3 Retirement Board‘ Aand' Other Officers
4 RetirementFund |
5 Service
5.5 Benefits Generally
6 Retirenﬁent for Service
7 Retirément for Disability
| 8 Survivorship and Death Benefits
9 Surviving ‘Child's School AiloWahce
9.5 Optional Settlements
10 - Contributions
11 Suspension or Termination

12 Increased Benefits for Certain Persons

~ http://sanjose.amlegal.com/alpscripts/get-content.aspx £M/9019



Sections:
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13 . Death While on Militaryl Leave of Absence

14  Medical Benefits for Certain Peréons

15 Dental Benefits for_ Retired Members and Survivors

16 Reciprocity

17  Plan-Approved Domestic Relations Orders

18 Purchase of Eligible Prior Military Service

. Part1

- GENERAL PROVISIONS AND DEFINITIONS

3.36.010 - Establishment - Name - Scope.

3.36.020 Definitions and construction of terms.

3.36.020.1
3.36.020.2
3.36.020.3

3.36.020.4

3.36.020.5

3.36.020.6
3.36.020.7
3.36.020.8
3.36.020.9
3.36.020.10
3.36.020.11
3.36.020.12

3.36.020.13

3.36.020.14

- Partnership”.

"Accumulated co.ntrib'utiolris".

"C!'ty".

"Compen'satibn".

"Employee”.

"Final compensation”.

"Mémbér",

"Month-". |

“Plan Year”. |
Retirement’ or “retired".

| “Retirement alto@ance“. '
“Retirement board" or -“boar_d”.

“Retirement fund” or “fund’;.

“Domesﬁc Partnership”, “Domestic Partner” or “Domestic

“Retirement system”, “retirement plan”, “this system”, or “this plan’. ,

S -
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"3.36.030° Use of rﬁasculine or feminine gender.
3.36.040 Effective date of this chapter.
3.36.050 Notices or Vordevrs deemed effective when.
3.36.060 | | Biwéekly refe_rénces ~td cOntributioné and membership.
3.36.070 Grounds_ for terrﬁination of allé\)vances or béneﬁts. |
_ 73.36.08() _. Beneﬁts exempt frorﬁ e);ecutibn. |
3.36.090 Claimént to bear bui‘den of proof.
-3.36,10_0 Invalidity of ;Sbrtion of chapter.
3.36.110 - 'Identification of system.
3.36.120 fermination of'plan. -
3.36. 130 Plan year.
3.36.140  Limitation year.

3.36.010 Establishment - Name - Scope.

A, There is hereby established a retirement plan for all persons, hereinafter ih tﬁis chapter
specified, who may become members thereof pursuant to the provisions of this Chapter 3.36. This.plan

shall be known as the “1961 police and fire department retirement plan,” and includes all provisions of
this chapter. .

B. The 1961 police and fire department retirement plan‘is established as a qualified governmental
defined benefit plan pursuant to Sections 401(a) and 414(d) of the Internal Revenue Code or such other

provision of the Internal Revenue Code as applicable and applicable treasury regulations and other

guidance of the Internal Revenue Service. The board shall be authorized to adopt rules and regulations " -

which are appropriate or necessary to.maintain the qualified status of the plan.
(Prior code § 2903.50; Ord. 28886.)

3.36.020 Definitions and construction of terms.
- Unless thee context otherwise requires, the definitions and general provisions set forth in this Part 1~
govern the construction of this Chapter 3.36. - ' :

- (Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25014.)
3.36.020.1 “Accumulated contributions".

"Accumulated contributions™ mea

_ ans the sum of all contributions made by a member and standing to
the credit of a member’s individual account. ' o
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“(Prior code §§ 2903.51 - 2803.63; Ords. 24094, 24200, 25814.)

3.36.020.2 "City".
"City" means the City of San José, a minicipal corporation of the state of California.

{Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.3 "Conipensation".

A. “Compensation” means the monthly remuneration paid in cash out of funds controlled by the city
to a member in payment for his or her services to the city, excludmg the monetary value, if any, of living
quarters, board, Iodgang, fuel, laundry or other advantages of any nature furnished a member in payment
of his or her services. Also, when the compensation of a member is a factor in any computation to be
made under this chapter, there shall be excluded from such compensation any payments based on -
overtime put in by a member, any travel or uniform or expense allowance, any insurance or medical or
surgical or hospital benefits, any worker's compensation benefits except as expressly provided in
subsection G. below, any retirement or death or survivorship benefits, any payments paid on a per diem,
per hour or any other basis than a monthly basis, and any and ali other frmge benef ts.

B. "Compensation” shall include hohday pay or any compensation paid to a member in lieu of
holiday pay in the case of:

1. Any member who retires under the provisions of this chapter either for service or disability,
on or after July 5, 1992; and
2. Any former member who separates from c1ty service on or after July 5, 1992, and elects to
- allow his or her accumulated contributions to remain in the retirement fund pursuant to Section
3.36.1640.
C. "Compensation" shall include premium pay paid pursuant to the Fair Laber Standards Act

(FLSA) for regularly scheduled hours for employees who are assigned to a work week averaging fifty-six
hours per week over a twelve-month period, subject to the following limitations:

1. "Compensation" shall only include FLSA premium pay which is eamed and payable on or :
after December 28, 1997. T : - - ' - .

2. 7"Fina| COmpensaﬂon including FLSA premium pay shall not exceed the one hundred eight -
percent limitation imposed by Section 3.36.020.5 B 2. :

3. This subsection C. shaIl apply only in the case of:

a. A memberwho retires under the provisions of this chapter either for service or disability,
on or after July 5, 1998 and

’ b. A former member who separates from city service on-or after July 5, 1998, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Section

3.36.1640; and

c. A member who dies on after July 5 1988, while in city service for which the member
receives service credit in this plan.

D. "‘Compensation" shall include incentive pay for successful cempletion, on an annual basis, of
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training in Police Antj-Terrorist Tactics as

certified by the police department to fhe city finance
department. : : - 7 .

- E. "Compensation” shall include incentive pay for oorhp!eting and maiqtainihg an Emergency
Medical Technician (EMT) certificate, but only such EMT incentive pay which is earmned and payable on

or after July 7, 1991,

F. .- "Compensation” shall include anti-terrorism training pay received by members of th'é ﬁian who
are employed in the fire department, but only such pay which is earned and payable on or after July 1,

- 2006.

payments paid by the city to a member pursuant to

G. . “Compensation” shall include disability leave
uding but not limited to, disability

which a member continues fo receive full monthly compensation, incl
leave payments made pursuant to Labor Code Section 4850.

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 26693, 28164, 28830, )

3.36.020.4 "Employee".

“Employee” means any person in the employ of the city, or who holds a cily office, whose
compensation is paid out of funds directly controlled by the city. "Funds directly controlled by the city"
includes funds deposited in and disbursed from the city treasury in payment of compensation, regardliess
of their source. The word "employee" shall be deemed to inciude the word “officer." ) :

(Prior code §§ 290351 - 2003.63; Ords. 24094, 24200, 25914.)

3.36.020.5 “Final compensation”.

A. For a member of this plan who retires, either for service or disability, before January 1, 1970,

“final compensation” means the highest average monthly compensation of the member during any -
period of thirty-six consecutive months.of city service for which such member receives service credit in

this plan. :

B. For a member of this plan who retires, either for sérvice or disability, on or éﬂer January 1,

1970, "final compensation” means:

1. For the purpose of determining the amount of monthiy retirement ailowance or monthly
survivorship allowance payable for any month or portion of a month prior to September 1, 1970, the
highest average monthly compensation of the member during any period of thirty:six-consecutive -
months of city service for which the member receives service credit in this plan. ' _

2. For thelpurpose of determining the amount of monthly retirement allowance or monthly
survivorship allowance payable for any month or portion of a month on or after September 1, 1970, the
highest average monthly compensation of the member during any period of twelve consecutive months

of city service for which the member receives service credit in this plan; provided and excepting,
however, that in determining such final compensation no consideration or credit shall be given fo or for
that portion, if any, of the compensation paid or payablé'by the city to-said mémber for service reridered
during the last twelve months of said member's city service which exceeds one hundred eight percent of
the compensation paid or payable to the membeér for city service reridered during the twelvé months

immediately preceding the last twelve months of the member's city service.

: C. Ifan employee leaves t:ity service and subsequehﬂy returns to city service, moriths of service
before and after the absence from service may be cumulated to constitute the period of thirty-six

Tadbans M omerd o maan Voo mminen Foe bt oo e ke d e
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consecutive rmonths or twelve consecutive months, whlchever is apphcabie nomlthstandlng the
absence from service.

D.. If any benefit is dependent upon the amount of service of a member, and the member has less
than thirty-six months of city service or less than twelve months of city service, whichever is applicable,
then the amount of service the member actualfy has shall be used in the calculation of the member's

final oompensatlon

(Pnor code §§ 2903.51 - 2003.63; Ords. 24094, 24200, 25014, 28831.)

3,36, 020 6 "Membe "

"Member" means any person included in the membersh:p of th:s system, and includes those persons
only who are specified as such in Part 2 of this chapter

(Prior code §§ 2903.51 - 2803.63; Ords‘. 24094, 24200, 25914.)

3.36.020.7 "Month".

Except as otherwise expressly provided, "month” means a calendar month.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.8 - “Plan year”.

"Plan year”'means‘ July 1 to June 30.

(Ord. 28886.)

3.36.020.9 “Retirement” or “retired”.

“Retirement” or ‘retired” means withdrawal from c¢ity service pursuant to an order of the retlrement
board with a retirement allowance granted under this. chapter. .

(Prior code §§ 2903.51- 2003.63; Ords. 24004, 24200, 26914, 28886.)

3.36.020.10 “Retirerﬁent aliowance”.

“Retirement allowance” means the service retlrement aﬂowance or the d:sab|hty ret:rement
aIlowance. o

(Prior code §§ 2903 51~ 2903 63; Ords 24084, 24200, 25914 28886)

3. 36 020. 11 “Ratlrement board” or "board”

“Retirement board” or “board” means the board of admlnlstratlon referred to and specified in Section’
3.36.300 of this chapter ,

(Prior code §§ 2903.51- 2903.63; Ords. 24084, 24200, 25914, 28886.)
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3.36.020.12 “Retirement fund” or “fund”.

“Retirement fund” or “fund” means the retirement fund specified in Section 3.36.500.
(Prior code §§ 2003.51- 2003.63; Ords, 24094, 24200, 25914, 28886.)

| 3.36.020.13 “Retirement system”, “retirement plan”, “this rsyste'm”, or “this plan”.
“Retirement system”, “retirément plan”, “this system”, or “this plan” means the City of San José Police
and Fire Department Retirement Piandescribed in Section 3.36.110. ‘ I '

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 27768, 28886.)
3.36.020.14  “Domestic Partnership”, “Domestic Partner” or “Doniestic _Partnefship”. '

A. “Dorrestic partnership” means: .

A registered domestic partnership that has been established by filing a Declaration of

» |
pursuant to Division 2.5 of the California Family Code:

Domestic Partnérship with the Secretary of State
or

2. Alegal union of two (2j persons of the same sex, other than a marriage, that was validly
formed in a jurisdiction other than California if such union is recognized as a domestic partnership

pursuant to California Family Code Section 299.2, -

B. "Domestic pariner” means a person who has entered info a domestic partnership.

(Ords. 27712, 28886.)

3.36.030 - Use of masculine or feminine gender.

" Unless the context requires otherwise, as used in this cha'pter the.mascuiine gender includes the

feminine and the feminine includes the masculine.

(Prior code § 2903.69; Ord. 23807.)

3.36.040 Effective date of this chapter.

The effective date of this chapter and of this retirement plan is and shall be the first day of February,
1962; and the words "effective date of this chapter,” as used in this chapter, shall be deemed to mean

and refer to said first day of February, 1962. '
(Prior code § 2803.68.) |

3.36.050 Notices or orders deemed effective when.

Any notice or order given by the retirement board to any person shall be effective upon the deposit of
such notice or order in the United States mail, postage prepaid, addressed to such person at the
address of such member as said address is shown on the records of the retirement board., - - ‘
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(Prior code § 2903.64.)
3. 36 060 Biﬁeekly references to contributions and 'mem‘bership

: Notw:thstandmg anythmg in Chapters 3.16 through 3. .44 to the contrary, whenever monthly
references are used in connection with contributions or mémbership under the police and fire
department retirement plan and/or the 1961 police and fire department retirement plan, such references

.shall be deemed to mean biweekly from and after the effective date of the ordinance codified herein. The
purpose and intention of this amendment is to change the time at which contributions are to be made to .
the police and fire department retirement plan and/or the 1961 police and fire department retirement plan
and to assure that no one is deprived of membership in either of said plans because of receiving salary

ona blweekly basis.
(Prior code § 2903.71 .)
3.36.070  Grounds for termination of allowances or benefits,

A. In addition to any other grounds which the retirement board may have by virtue of other
provisions of this chapter for terminating or canceling any allowance or benefit which would otherwise be
payable to any person or persons pursuant to the provisions of this chapter the board may, in its ‘
discretion, permanently terminate or temiporarily suspend any allowance or benefit, or portion of any
allowance or benefit, which would otherwise be payable to any person or persons under and by virtue of
the provisions of this chapter if the person or persons to whom such allowance or benefit should -
otherwise be payable should wilfully disobey any lawful order of the retirement board or wilfully violate
any provisions of this chapter. The board, in suspending any allowance or benefit, or any portion thereof,
may suspend the same for such period of time as it may deem just or reasonable, and may impose such
conditions as it may deem just or reasonable for reinstatement of any such aliowance or benefit.

B. In the event any service retirement allowance or disability retirement allowance otherwise
payable to any person under and by virtue of the provisions of this chapter should be permanently
terminated pursuant to the provisions of this section, and if the person who would have otherwise been
entitled to. such allowance should die thereafter, neither his surviving spouse nor his surviving child or
children nor his estate shail be entitled to any allowances or benefits whatsoever under the provisions of

this systern

(Prior code § 2903.67.)

3.36.080 Benefits exempt from execution.

A. The right of a person to a pension, an annuity or a retarement allowance, to the return of
contributions, the pension, annuity or retirement allowance itself, any optional benefits, any other right or
benefit accrued or accruirg to any person under the provisions of this chapter, and the moneys in the
fund created herein shall not be subject to exeéution, gamishment, attachment, or any other process
whatsoever, and shall not be assignable except as herein specifically provided or as specn“ ed in '

Subsection B

- B. Voluntary deductions which are permitted by rules and. regulaﬁons appreved by the board of
~ administration of the police and fire department retirement plan may be made from pension benefits
payments where authorized in writing by the benefit payee. .

(Prior code § 2903.65; Ord. 29035.)
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3.'36.090‘ Claimant to bear burden of proof.‘

Each and every claimant of any allowance or benefit under this chapter shall at all times bear the

burden of proving all such facts, circumstances and conditions as must be established or otherwise

proved to entitle such claimant to any allowance or benefit under this chapter.
(Prior code § 2903.70.)

3.36.100 Invalidity of portion of chapter.

If any section, subsection, paragraph or portion of this chapter is for any reason declared to be invalid
or unconstitutional, such decision shall not affect the validity of the remainder or remaining portion of this
chapter. The city council does hereby deciare that it is its intention to enact and pass each section,
subsection, paragraph and portion of this chapter independeéntly of each and every other part.

(Prior code § 2903.66.)

3.36.110 Identification of systeni.

Notwithstanding anything to the contrary in Chapters 3.32 and 3.36 of Title 3 of thé San José
Municipal Code, the elements of the plan set forth in Chapter 3.32 and the elements of the plan set forth
in Chapter-3.36 are components of a single retirement system known as the City of San José Police and

Fire Department Retirement Plan.
(Ord. 27768.)

| - 3.36.120 Termination of plan.

A Upon the termination of this'plan or upon the complete discontinuance of contributions under
the plan, the rights of each member, former member and beneficiary to benefits accrued to the date of

such termination or discontinuance shall be ndnforfeitable.

B. - Upon the complete termination of this plan, the board shall perform all of the fol!oWing:

1. Liquidate the assets of the retirement fund.

2. Pay all of the accrued administrative expenses of the blan, including the éxpenses.of
liquidation. ' : S '

'3.  Determine the rights of each member, former member and beneficiary to benefits accrued to
the date of termination, and ensure that alf such benefits have been or are paid to the respective -
persons. ' S o

4. Allocate a’hy assets in the supplemental retiree benefit rése_n_re, eStainshed pursuant to
Section 3.36.580 to the then existing retired members, survivors of members, and survivors of retired
-members using the distribution methodology most recently approved by the city council.

C.  Upon the termination of this plan and the satisfaction of ail liabilities described in Subsecﬁon B.
above, the board shall allocate any remaining assets of the retirement fund to the members of the plan
on the basis of years of service and final compensation credited to the member at the time of termination

of the plan.

. . ra
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{Ord. 27768.)

3.36.130 . Plan year

"Plan yeaf’ means the consecutive twe!ve—month period beginning on July 1 and endlng on June 30
of the following calendar year. ' . ) _

(Ord. 28773.)

3.36.140 Limitation year.
“Limitation year” means the calendar year.
(Ord. 28773.)
Part 2
- MEMBERSHIP
Sections: X _ |
3.36.1 56 ‘Members designated.
3.36.1 6d Exclusions from membership

3.36.170 Persons appomted on or after effective date to positions in police
depariment. -

3.36.180 Persons holdmg position in police department on effective date -
- Option.

3.36.185 Reserved.

3.36.190 Reserved.

3.36.200 Persons appomted on or after effectwe date to posnt;ons in fire
department . ‘

3. 36 205 Exclusnon of fire chief and police chief with no prior service credit in
' pohce and fire department retlrernent pilan. .

3.36.210 Persons holding position in fire department on effective date - Option.

3.36.220 = New option for persons who failed to exercise optlon given them by
Sectlons 3.36.180 and 3.36. 210

3.36.230° Option for fire training officer who was dnll master on February 1,
1962. .

3.36.240 Persons retired for disability prior to effective date, who return {o
active duty after effective date. .
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3.36.250 Persons holding positions in police or fire depa'rtment not included in
membership on effective date who become entitled to membership later - Option.

3.36.260 Persons holding positions in department of communication on
effective date - Option. - : co

3.36.270 Persons retired pursuant to this bhépter for disability who return to city
service in position other than position included in membership of this plan.

'3.36.280 Membership in prior plan continued when.

3.36.150 Members designated.

'Except as may be otherwise provided in this chapter, all of the persons hereinafter specified in this
Part 2 and none other, shall be members of this retirement system and shall be subject to its provisions:

(Prior code § 2903.75.) .

3.36.160 Exclusions from membership.
Anything in this chapter to the contrary notwithstanding, the following persons are excluded from
membership in this system: - ’ ' ‘

A Independent cbntr_actors who are not employees of the city. |

.B. Personsin éity service principally fo

r training or educational purposes, whether or not they
receive any compensation. ' _ - :

C. Auxiliary or voluntary police officers or fire ﬁghtefs, whether or not ihey receive any
compensation. ,

D. Persons ser\'ring or embloyed ona part-time basis. An employee is serving on a part-time basis
when the employee engages in his or her duties for less time than is required of employees serving on

- full-time basis, even though the employee is subject to call at any time.

- E. Persons serving or employed or paid on a per diem, per hour, or any other basis other than a

monthly basis. '

F. Exceptas provided in Part 16 of this chapter, persons who are members of any other retirement
or pension system and who are receiving credit in such other system for services are, as to such
service, excluded from this system. For purposes of this subsection, persons who merely are receiving
pensions or retirement allowances or other payments, from any source whatever, on account of service
rendered to an employer other than the City of San José and while they were not in city service, are not,

because of such receipt, members of another retirement system.

- (Prior code § 2003.85; Ord. 24681.)

3.36.170 Persons appointed on or after effective date to pos’itiphs in police

department.

A Subjeét to a:nd except as otherwise provided by other provisions of this chapter, each person -
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- appointed on or after the effective date of this chapter to any of the following positions or classes of
positions in the police department shafl be a member of the plan as described in this chapter, and shall
be subject to the provisions of this chapter, as of the date of such appointment to such position, as
follows: chief of palice; assistant chief of police; deputy chief; chief of uniform division; chief of
detectives; inspector of operations; chief of technical services; chief of prevention-and control division;
police captain; police lieutenant; police sergeant (detective); police sergeant; juvenile officer; police
officer;- police woman; assistant police woman; and automotive registration technician, but only if the

' person appomted to the latter pOSltIOﬂ held the position of senior identification officer on February 1,

1962, and became a member of this retirement plan as of February 1, 1962, and was also a member of

this plan immediately prior to his appomtment fo the posrtron of automotlve registration technician.

B. A person retired for disabrlity prior to the effective date of this cha_pter pursuant to the provisions:
of Chapter 3.32 of this Code who is restored to active duty upon cessation of his or her disability after
the effective date of this chapter, shall not be'deemed to be a "person who is appomted on or after the

effective date of this chapter," as such words are used in this section.

C. Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement plan because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the pollce and fire department retirement plan established by Chapter 3.32,
unless he or she has been or is given and has exercised or exercises pursuant to other provisions of this
chapter an option to become subject to the provisions of this chapter in lieu of rema{nrng subject to the :

provisions of Chapter 3.32 of this Code.
(Prior code § 2903.76; Ord. 27768 )

3.36.180 Persons holding position in pollce department on effective date - Option.

"~ A. Except as may otherwise be provided in this-chapter, each person who on the effective date of
‘this chapter holds any of the following positions or classes of positions in the police department by virtue
of an appointment made prior to the effective date of this chapter, and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32, shall have the
option of becoming subject to the provisions of this chapter. Said positions are: chief of police, chief of
detectives, inspector of operations, police captain, Assistant chief of police, police lieutenant, police
sergeant (detective), juvenile officer, police offi icer, pohce woman, traffic analyst, senior identifi catlon

officer, and identification officer.

B. Each of said persons in order to exercise said opfion, shall file with the secretary of the
refirement board, a written statement, on a form to be furnished by said board upon his or her request,
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
immediately following the effective date-of this chapter; excéptmg, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armied Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
. the secretary on or before and no later than the ninetieth day immediately following the date of expiration

of his or her leave or his or her return-to duty, whichever is earlier. Upon filing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
the retirement system as established by Chapter 3.32 of this Code as of the date he or she becomes
subject to the provisions of this chaptér and shall have no ‘further rights undér Chapter 3.32. Anything
elsewhere to the contrary notwithstanding, no such person shall become ent:tled to the benefits provided

under this chapter unless he or she exercises said opt|on as aforesaid.
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(Prior code § 2903.78; Ord. 27768.)

3.36.185 Reserved.

Editor's note: Ord. 27768, § 6, adopted June 20

, 2006, repealed § 3.36.185, which pertained to
withdrawal from plan by chief of police. o . a

' 3.36.190 Resefved.

Editor's note: Ord. 27768, § 7, adopted June 20, 2006, repealed § 3.36.190; which pertained to
withdrawal of contributions by chief of police. - S '

3.36.200 Persons appoirited on or after effective date to positions in fife department.

A.  Subject to and except as. otherwise provided by other provisions of this chapter, each person
appointed en or after the effective date of this chapter to any of the following positions or tlasses of
positions in the fire department shall be a member of the plan as described in this chapter; and shall be
subject to the provisions of this chapter, as of the.date of such appointment to such position, as follows:
fire chief, deputy fire chief; assistant fire chief; fire prevention chief; fire marshal; battalion chief; district
chief; fire district chief; fire training officer; assistant fire marshal; fire captain; assistant fire training
officer; senior fire prevention inspector; fire engineer; firefighter; fire master mechanic; and assistant fire

master mechanic. '

B. A person retired for disability prior to the effective date of this chapter pursuant to the provisions
of Chapter 3.32 of this Code who is retired to active duty upon cessation of his or her disabiiity after the
effective date of this chapter shall not be deemed to be a "person who is appointed on or after the
effective date of this chapter” as such words are used in this section, '

C.  Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement system because. of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32 unless -

he or she has been or is given and has exercised or exercises pursuant to other provisions of this

chapter an option to become subject to the provisions of this chapter in lieu of remaining subject to the

provisions .of Chapter 3.32 of this Code,

{Prior code § 2.903..77; Ord. 27768.) 7. |

3.36.205 Exclusion of fire chief and police chief with no prior sérvice credit in police
. and fire department retirement plan. _

Notwithstanding the provijsidns of Section .3.36.20-0, any. pérsbn th' is ap;‘;ointed {o the posifion of

fire chief or police chief, with an effective emplayment start date on or after August 1, 2010, shall not

become or be a member of this retirement system if on the effective date of such person’s appointment;

A. The person is not entitied to credit for service in this retirement system; and

B. The person is not entitled to redeposit withdrawn accumulated contributions pursuant to Section

3.36.710.
(Ord. 28749.)
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Editor's note: Ord. 27768, § 9, adopted June 20, 2006, repealed former § 3.36.05, which pertained to
exclusion of fire chief with no prior service credit.

3.36.210 Persdns holding position in fire department on effective date - Option.

- A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the following positions or classes of positions in the fire department by virtue of
an appointment made prior to the effective date of this chapter and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32 of this Code, shall
have the option of becoming subject to the provisions of this chapter. Said positions are: fire chief,
assistant fire chief, fire prevention chief, battallon chief, fire captaln firefi ghter and fire master mechanic.

B. Each of said persons, in order to exercise said option, shall file with the secretary of the
retirement boatd a written statement, on a form to be fumished by the board upon his or her requést,
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetiéth day
immediately following the effective date of this chapter, excepting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armed Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon fifing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to this chapter shall cease being subject to the provisions of the retirement
plan as established by Chapter 3.32 as of the date he or she becomes subject to the provisions of this
© chapter and shall have no further rights under Chapter 3.32. Anything elsewhere to the contrary

g notwuthstandrng, no such person shall become entitled to the benefits provrded under.this chapter unless

he or she exercises sa:d option as aforesaid.
(Prior code § 2903.79; Ord. 27768.)

3.36.220 New option for persons who failed to exercise opt:on given them by Sectlons |
3.36.180 and 3.36.210.

A.  Any person who was given by Section 3.36.180 or Section 3.36.210 of this chapter an option to
become subject to the provisions of this chapter but failed for any reason to exercise such option, is
hereby given a new option to become subject to the provisions of this chapter if he or she has
continuously, from February 1, 1962 (the effective date of this chapter) to.and including the date of
exercise of such new option, held a position which would have entitled him or her to be subject to this

chapter during all such time had he or she exercised such onglnal option.
B. Each of said persons, in order to exercise said optlon shall on or before November 15, 1968

1. File with the secretary of the retlrement board a written statement on a form to be furnished
to him- or her on his request by the board, declaring that he or she elects to be subject fo - the prowssons

of the retirement system as described in by this chapter and
2. At the time of ﬁtlng said written statement pay info the retirement fund: '

‘a. Asum equal to the ditference between what he or she would have paid had he been
subject to the provisions of this chapter from the effective date of this chapter to the date upon which he -
or she exercises such option and what he or she actually paid during said period pursuant to Chapter

3.32; plus



Page 281 of 436

b. Such interest thereon as the retirement board may deem reasonable. Only that sum
designated in subdivision a. above shall be credited to such person's account and be considered

accumulated contributions.

time and in the manner hereinabove specified, said

C. Upon filing said written statement within the
ns of this chapter, as of the effective date of this -

person shall be deemed to be subject to the provisio
chapter. Such person, upon electing to become subject to the provisions of this chapter, shall cease
being subject to the provisions of the retirement plan as established by Chapter 3.32 as of the date he or
she becomes subject to the provisions of this chapter and shall have no further rights under Chapter
3.32. Anything elsewhere to the contrary notwithstanding, such person shall not become entitled to the
benefits provided under this chapter unless he or she exercises said optior as aforesaid. R

(Prior code § 2903.86; Ord. 27768.)

3.36.230 - "Option for ﬁre.trfg_ining_ officer who was drifl m,a#tb_r on February 1, 1962. 7

That certain person who on February 1, 1962 held tﬁe position of drifl maétér in ‘the' fire department

and upon abolition of such position was appointed to the position of fire training officer, is hereby given
an option to become subject to the provisions of this chapter if he or she has continuously from February
1, 1962, to and including the date of exercise of the option granted by this section, held such-positions of

drill master and fire training officer. Said person, in order to exercise said option, shall on or before

November 15, 1968, file with the secretary of the retirement board a written statement on a form to be

furnished to him, upon request, by said board declaring that he or she elects o become subject to the
provisions of this chapter and elects to pay into the retirément fund a sum equal to the difference
between what he would have contributed under this chapter had he or'she been subject to the.
provisions of this chapter from February 1, 1962, to the date upon which he or she exercises this option
and what he or she has actually paid during said period of time pursuant to the provisions of Chapter -
3.32 of this Code. Upon being paid said sum shall be credited to such person’s account and be ‘
considered accumulated contributions. Payment of said sum shall be made in such installments, at such
times, and in the manner prescribed by the retirement board. if such person or his or her survivors :
become entitled to any benefit under this chapter prior to the time that all of said sum has been paid,

- such benefits shall be reduced by the amount of said sum still remaining unpaid, :

(Prior code § 2003.87; Ord. 27768.)

3.36.240 Persons retired for disability prior to effective date, who return to active duty

after effective date.

Except as may otherwise be provided in this chapter, each person who was appointed to and held,
prior to the effective date of this chapter, any of the positions or classes of positions designated. in
Sections 3.36.170 and 3.36.200 and who, prior to the effective date of this chapter, received a disability
retirement from such position or class of position pursuant to the provisions of Chapter 3.32, shall have
the option of becoming subject to the provisions of this chapter, subject to.all provisionss of this chapter. if
such person's disability should cease, and if in addition such person should be réstored to active service
pursuant to the provisions of Chapter 3.32 in the position which he or she held.at the time of his or her

disability retirement, provided and upon condition, however, that such persor.at the time he.or she is.
restored to active duty is not fifty-five (55) years or more of age. No such person shall become subject to
the proyisions of this chapter if at the time of such restoration to duty in said position he or she is fifty-
five (55) or more yedrs of age. Each of said persons, in order to exercise: this option, shall file with the
secretary of the retirement board a written statement, on a.form to be furnistied to him or her, upon
request, by said board, declaring that he or she elects to become subject to the provisions of this
chapter. Said statement shall be filed on or before, and no fater than, the ninetieth (90th) day - '
immediately following the date of such person's restoration to active duty. Upon filing said statement in
the manner and time specified in this section, such person shall be deemed to be a member of the
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retirement plan and shail be subject to the provisions of this chapter as of the date of his or her
restoration to duty. Each such person so electing to become subject to the provisions of this chapter
shall cease being subject to the provisions of Chapter 3.32 as of the effective date of the election made
pursuant to this section. Anythmg elsewhere to the contrary notwithstanding, no such person shail
become subject to the provisions of this chapter unless he or she’ exercrses this eptlon in the time and

manner speclﬁed by ttus sect:on
(Pnor code § 2903.80, Ord. 27768.)

3.36.250 Pere_ona holding positions in police or fire departntent not included in
membership on effective date who become entitled to membership Iater = Option.

A. Any person who has been appomted to and holds on the effective date of this chapter any
position in the police department or fire department not included within the list of posijtions set forth in
Sections 3.36.180 or 3.36.210, arid who subsequent to said effective date is appomted toa position in
the police department or fire department included within the list of positions set forth in Sections
3.36.170 or3.36.200 without a break in service, and wHo immediately prior to his or her appomtment to
such new position i§ a member of the police and fire department retirement plan as described in Chapter

- 3.32, shall have the optlon of becoming subject to the provisions of thls chapter.

‘B.  Each of said persons, in order to exercise  said opfion, shall fi Ie with the secretary of the ‘
_ retirement board a written statement, on a form to be furnished to him or her, upon request, by said -

board, declanng that hé or she elects to be subjéct to the provisions of this Chapter 3.36. Said statement
shall be filed as on or before, and no later than, the ninetieth (90th) day |mmedfately followmg such
person's appointment to the position entitling him or her to be subject to the provisions of this chapter. |
Upon filing said written statement in the manner and time hereinabove specified, such person shall
becomé subject to the provisions of this chapter as of the date of said new appointment. Each person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
Chapter 3.32 as of the effective date of the élection made pursuant to this section. Anything elsewhere
to the confrary notwithstanding, no such person shall become subject to the provisions of this chapter
unless he or she exerc:ses this optlon in the time and manner specified by this section.

(Prior code § 2903.81; Ord.‘ 27768.)

3.36.260 Persons holdmg positions in department of commumcatlon on effective date -
Option. . ,

- Except as may otherwise be provided in this chapter, each person who, prior to the effective date of
this chapter, was transferred from a permanent appointment in any position or class of positions in the
police department or fire department to one (1) of the following positions or classes of posrtuons in the ~
departmeént of communications: superintendént of communications, chief radio-felephone operator and
radio-teléphone technician, and who in addition is on the effective date of this chapter a merber of the
police and fife department retirement plan as described in Chapter 3.32 of this Code, shiall have the
option, if he or she holds any such position in the department of ocmmumgatrons on the effectrve date of
this chapter, and not bthefwise, of becoming subject {6 the provisioni§ of this Chapter 3.36. Each of said
persons, in order to exeéfcise said option, shalifile with the secretary of the retirement bodrd'a written
statérnent, on a férm to bie fumished to him or her, upon request, by said board decianng that he or she
elects to be-subject to the provisions of this chapter. Said statement shall be ﬁled on or béfore, and no
Tlater than, the ninetieth (90th) day immediately followmg the effectlve date of this section, exceptlng,
however, that any such person who on the éffective date of this section’is-6n temporary leave beciuse
of active sérvice in the Armed Forces of the United States may file said statement electifig to be subject

- o the provisions of this chapter with the secretary on or before, and no later tharn, the niriétieth (90th)

~day immiediately following the date of expiration of his or her leave or his or ker return to duty, whichever
is earlier. Upon filing said wntten statement with the secretary in the manner and within the time
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. specified in this section, such person shall be deemed to be subject to the provisions of this chapter as
of the effective date of this section. Each person so electing to become subject to this chapter shall

cease being subject fo the provisions of Chapter 3.32, as of the effective date of the election made

pursuant to this section. No such person shall become subject to the provisions of this chapter unless he

- or she exercises this option in the time and maniner specified in this. section.
(Prior code § 2903.82; Ord. 27768.)

3.36.270  Persons retired pursuant to this chapter for dis'étﬁi_il’i@ who return to city
service in position other than position included in mem‘l:i%'i's"h‘ip of this plan.

A member who is retired for disability after the effective date of this chapter pursuant to the provisions
of this chapter and who, in addition, after receiving such disability retirement, is appointed to a full-time
position in the city service, appointment to which would not otherwise entitle him or her to the benefits of
this chapter, in which new position monthly compensation is paid, shall, if and while said disability '
continues during the period of such new service, be a member of the retirement plan and shall be

subject to the provisions of this chapter. :

(Prior code § 2903.83; Ord. 27768.)

3.36;280 Membership in prior plan continded when.

. All persons who, on the effective date of this chapter, are members of the police and fire department
. retirement plan described in Chapter 3.32 and do not exercise in the manner and within the time
hereinabove specified their option of becoming subject to the provisions of this chapter, or who are not
hereinabove given any such option or who are otherwise excluded from membership in the retirement
plan as described in this chapter, are not and shall not be deemed to be subject to the provisions of this
chapter and shall not be entitled to any benefits paid pursuant to this chapter. All such persons,
however, shall remain members of the police and fire department retirement plan as described in
Chapter 3.32 of this Code, subject to the provisions of said chapter and applicable provisions of the
charter of the city, and the benefits being paid on the effective date hereof fo or on account of any
persons pursuant to Chapter 3.32 shall be continued at their existing rates in-accordance with the
provisions of said Chapter 3.32, and shall be paid from the retirement fund maintained in accordance
with this chapter. Notwithstanding anything in this Code or in any ordinance to the contrary, no persons
appointed to any position or class of positions on or after the effective date of this chapter shall become

subject to Chapter 3.32 or be entitled to any benefits payable pursuant to Chapter 3.32.

(Prior code § 2903.84; Ord. 27768.)
 Pan3
RETIREMENT BOARD AND OTHER OFFICERS
.Sections: | ' |
3.36.306 ~ Retirement board - Administratibn and control authority. -
-3.36.310 Retirement boafd - Powers and duties. .

3.36.320‘ Retirement board - Additional powers and duties,

) 3.36.330 Retirement b_oard - Meetings - Quorum - Voting.
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3.36.340 Retirement board - Secretary Retlrement and benefits. admmlstrator
dutles _

3.36.350 Rules and regulations - Scope.
3.36. 360 Duties of other city officers.

.3.36,370 . Determination of employee ehglbntlty and determmatlon and
" modification ofbenef ts. - .

3.36.380 N[edlcat service and advice.

3.36.385 Aufhority to secure ofher contractual services.

3.36.400 Actuarial evaluation and investigation - Interest rates.

3.36.410 Mortality, service and other tables - Revision of rates of contribution.

3.36.420 Determination of age, service or compensation where records are-
inadequate. o

E 3.36'.430 Accounts and recordkeeping.
3.36.440 Anrnual repoﬁ. .
3.-36.450 Hearings - lAuthbri.zed when.
3.36.460 Power to administer oaths and issue subpoenas.
3.36.470 Hearings - Rules and procedures. .
3.36.480 Direct transfers of eligible rollover distributions.
3.36.485 Review of proposed em_endments.
3.36.490 Direct trustee-to-trustee transfers,
3.36.300  Retirement .board - Administration and control authority.

The retirement system established pursuant to the provisions of this Chapter 3.36 and the retirement
fund provided for in this Chapter 3.36 shall be managed, administered and. controlled by that certain
board of administration entitled "board of administration for police and fire department retirement plan®
which has been establlshed pursuant to the provisions of Chapter 2.08, Part 12 of the San José

Municipal Code. -

(Prior code § 2903.100.)

13.36.310  Retirement board - Powers and duties.

The retirement board shall have all the powers and duties given to it in this Chapter 3.36, including
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but not limited to, the powers and duties specified in this Part 3. Notwithstanding anything.in this part to a
the contrary, the retirement board shall not engage in a transaction prohibited by Section 503(b) of the

internal Revenue Code.

(Prior code § 2903.101; Ord. 28886.)

3.36.320 Retirement board - Additional powers and duties.

powers imposed upon or granted to it by the

The retirement board shall have any and all ofher
y any other provisions of this Chapter 3.36.

provisions of Article XV of the Charter of the city, or b
(Prior code § 2903.113.) -_

3.36.330 Retirement board - Meetings - Quorum - Voting.

gs monthly at a time and place to be determined by the

board. Special meetings may be held at any time and place upon the call of its president or of a quorum
of the members of the board. Until at least seven seats on the board are filled for the first time after
adoption of the ordinance increasing the board to nine members, four members of the board shail be
necessary to constitute a quorum for the board to take action, although a lesser number may adjourn
from time to time. Once seven seats on the board have been filled for the first time after adoption of the
ordinance increasing the board to nine members, a majority of the total number of member seats, filled
or vacant, shall be necessary to constitute a quorum, although a lesser number may adjourn from time
to time. The board shall act by resolution, order or motion. All meetings shail be open and public.

The retirement board shall hold regular meetin

(Prior code § 2903.114; Ord. 28787.)

3.36.340 Retirement board - Secretary - Retirement and benefits administrator duties.

ry of the retirement board. The director éhall '

- The director of retirement services shall be the sécreta
manner as is required for the keeping of

keep a record of all proceedings of the board in the same
records of all proceedings of the city council.

(Prior code § 2903.115; Ords. 21624, 26034.)

3.36.350 Rules and regulations - Scope.

Subject to the provisions of this Chapter 3.36 and to all applicable provisions of the Charter of the
city, the board may make and enforce reasonabie rules and regulations for the administration, _
management and control of the provisions of this chapter and of the retirement system and fund
provided for herein; and each member of this system, each person retired thereunder and each person
or estate entitied to or receiving any benefits under the provisions of this chapter.is and shall be subject

to the provisions of this chapter and to said rules and regulations,
(Prior code § 2903.102.) |

3.36.360 Duties of other city officers.

The city treasurer and the city auditor shall perform such duties with respect to this retirement system
and the refirement fund as the board of administration may from time to time direct, and all such other
duties as may be required of such officers by other provisions of this chapter or by the Charter of the .
city. No additional compensation shall be received by any of said officers for said services. S
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(Prior code §.2‘903.1 16.)—'
3 36.370 Determlnatlon of employee eligibility and determmatlon and modification of -
benefits. . .

The board, subject to the provisions.of this Chapter 3.36, shall determine who a are employees of the
city efigible for membership in this retifement system. The board is the sole judge of the conditions under
which persons may be admitted to and receive or continue to receive benefits under this system, and
shall detérmine, mod:fy or termmate benefits for service or disability, or any other beneﬁts provided for in

this chapter
(Prior code § 2903.103.)

3.36,380 Medical service and advice.
The board may enter into contractual arrangements for such medical services and advice, and may
secure and pay reasonable compensation for independent medical examiners, as the board deems

necessary to drscharge its duties respecting matters involving disability or death or both. Such contracts
for medical services shall be entered info in the name of the board of admimstrat:on for the police and

fire department retirement plan

(Prior code § 2003.104; Ord. 25084)

. 3.36.385 Authority to secure other contractual services,
A. In addition to the authority to enter into contractual arrangements for medical services as
provided in Section 3.36.380 and the authority to enter into contractual arrangements for investment

related services as provided in Part 4 of this chapter, the board is authorized to select, enter info -
confractual arrangements with, and pay reasonable compensatlon to persons to perform the following

services for the board:
1. Actuarial services.
2. Auditing services.
3. Investment man‘ag-ersear‘ch services,
4. Investment performance evaluation services.
5. Proxy voting services. |

6. Ofther consultant services WhICh the board deems necessary to carry out'its duties and
responsibilities under this retirement plan.

B. The cdntracts described in subsection A. shall be entered i‘nto in the name of the board of
administration for the police and fire department retirement plan. _

(Ords. 24723, 25084.)

3.36.400 Actuarial evaluation and investigation - Interest rates.
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' The board shall keep in convenient form such data as is necessary for actuarial evaluation of this:
system. As of April 1, 1962, and thereafter at the end of periods not to exceed five years, the retirement

board shall cause to be made an actuarial investigation into the mortality, disabifity, service and -

compensation experience of members and persons receiving benefits and an actuarial evaluation of the

assets and liabilities of this system.
{Prior code § 2903.105.)-
3.36.410 Mortality, service and other tables - Revision of rates of contribution.

Upon the basis of any or all of such investigations, evaluations and determinations, the board shall
adopt such mortality, service and other tables as may be necessary, and shall. fix and from time to time
change the rates of monthly contribution required of members and of the city as may be necessary to
make this system at all times actuarially sound and to provide the benefits provided for in this retirement
pian; provided that, as may be otherwise provided elsewhere in this-chapter, the proportionate share of
contributions on behalf of the city shall at all times be in the ratio of three to eight (3:8). ‘

 (Prior code § 2903.106.)
'3.36.420 Determination of age, service or compensation where records are inadequate.

~ Whenever it is impractical for the retirement board to determine from the records of the city, and from
other evidence before it, the length of service, the compensation or the age of any member of this

retirement system, then in such event the board may estimate for the purposes hereof such length of

service, compensation or age. Each employee shall file with the board such information respecting his

age, length of service or compensation as the board may require.
(Prior code § 2903.107.) °

3.36.430 Accounts and recordkeeping.

The retirement board shall keep any and all records and accounts reasaonably necessary for the
management, administration or control of this retirement system, including, but not limited to:

A Reébrds of all contributions made by any and ail members of the system or made by the city;

B. Records of all moneys in the retirement fund and of thé investment and disposition of such )
moneys; and K - : _ .

C. The names of all persons receiving benefits under the retirement system, the nature of such

‘beneﬁt_s and the amounts paid to each therefor. '

(Prior code § 2903.108; Ord. 25992.)

3.36.440 Annual report.

A.  Within ninety days after the end of each fiscal year, or if later, within thirty days after subimission
to the city council of an audited annual fiscai report of the retirement system's funds, the board shall
submit to the city council and city manager an annual report for siich precediny fiscal yéar. The repoft
shall contain a statement of the board's work for such period, and shall show all receiptsand
disbursements and the balance remaining in the retirement fund after such payments. The report may

contain recommendations for or against changes in the retirement system.
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B. A copy of such annual report shail also be sent to the headquarters of the pohce department
and to each city fi rehouse within the city.

(Prior code § 2903.110; Ords. 18767 § 2, 1977, 25992.)

3. 36 450 Heanngs Authorrzed when. -

The board may in its discretion hold hearings for the purpose of determining any question presented
fo it invoiving any right, benefit or obllgat:on of a person under this chapter, provided that any such
person aggrieved by such determination may, if the board has not held a hearing with regard to such
detérmination, petition the board in writing for a hearing. Such request for a hearing must be filed within
thirty days from and after tHe détermination of the board. The board shall within thirty days from and
-~ after stich request hold a hearing, after which heanng the board miay affirm, reverse or modsfy its pnor

determlnatlon

(Prior code § 2003.112)

3.36.460 Powerto administer oaths and issue subpoenas.

The retirement board shall have the power to administer or require caths and affirmations, to issue
subpoenas to compel the attendance of withesses, or to compel by subpoena the production of books,
papérs and documents and to take and hear testimony concerning any matter or thing pending before
the board. If any person so subpoenaed neglects or refuses to appear or to produce any book, paper or
document as requireéd by said subpoena, or shall refuse to testify before the board or answer any '
questions which a majority of such board shall decide to be proper and pertinent, the board shall have
the power to initiate proceedings in the proper courts to have such person be declared guilty of -
contempt. The chief of police sha!l upon request of the board, have such subpoenas served by a police -

officer or officers.

(Prior code § 2903.111.)

3.36.470 Hearings - Rules and procedures.

Whenever the board in its discretion hoids any hearing or hearings on any matter, or is required by
any of the provisions of this chapter to hold any hearing or hearings shall be conducted in accordance
with rules or regulations adopted by the board. The rules of evidence. generally applicable in the courts
shall not be binding upon the board; hearsay and any and all other evidence which the board deems .
relevant and proper may be admitted and considered. No person shall have any right to demand or
require that any or alf evidence be sworn, although the board may permit or require all or any evidence
to be swon if it so desires..No person shall have any right to subpoena, nor to require the board to
subpoena, any witness or witnesses nor any evidence, altheugh the board may subpoena witnesses or
evidence if it so desires. No person shall have any right fo cross-examine any witness or witnesses,
although the board may permit, in its discretion, such cross-examination as it deems necessary or
advisable. Any and ali rights or pnv:leges granted to any and all persons by the provisions of this chapter

- are and shall be subject to the provisions and limitations of this Section.
- (Prior code § 2903.117.)

3.36,480 ‘Difec‘t transfers of eligible rollover distributions.

A. {f under the provisions of this chapter, a person becomes entitled to a distribution which is an
eligible rollover distribution, the person may elect to have the distribution or any portion thereof paid
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‘Revenue Code; the portion of any distribution that is no

account or annuity described in Section 408

retirement plan within the meaning of Section 401(a)(31XD) of
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- directly fo an eligible retirement plan specified by the person.

B. The election made pursuant to this section shall be in accordance with the terms and conditions

established by the board.

C.  Upon the exercise of the election by a person pursuant to this section, the distribution from the
retirement fund of the amount designated by the person, once distributable under the provisions of this
of a direct transfer to the eligible retirement plan so specified,

"D. For the purposes of this section, “eligible rollover distribution” means a distribution from the -
refiremerit fund which constitutes an eligible rollover distribution within the meaning of Section 401(a)
(31)(C) of the Intemai Revenue Code, consisting of any distribution of all or any portion of the balance to
the credit of the distributee, except that an eligible rolfover distribution.does not include: any distribution
that is one of a series of substantially equal periodic payments (not less frequently than annually) made
for the life (or the life expectancy) of the distributee or the joint lives (or joint life expectancies) of the
distributee and the distributee's designated beneficiary, or for a specified period of ten years or more;
any distribution fo the extent such distribution is required under Section 401 (a)(9) of the Internal

' _ t includible in gross income; and any other .
distribution which the internal Revenue Service does not considar eligible for reliover treatment, such as

certain corrective distributions necessary to comply with the provisions of Section 415 of the Internal
Revenue Code or any distribution that is reasonably expected to total less than two hundred dollars
during the year. Effective January 1, 2002, a portion of a distribution shall not fail to be an eligible

roliover distribution merely because the portion consists of after-tax employee contributions that are ot

includible in gross income. However, such portion may be transferred only: (i) to an individual retirement
(a) or (b) of the Internal Revenue Code or to a qualified

defined contribution pian described in Section 401(a) of the Internal Revenue Code; (ii) on or after -
January 1, 2007, to a qualified defined benefit plan described in Section 401(a) of the Internal Revenue .
Code or to an annuity contract described in Section 403(b) of the Internal Revenue Code, that agrees to
separately account for amounts so transferred (and earnings thereon), including separately accounting
for the portion of the distribution that is includible in gross income and the portion of the distribution that
is not so includible; or (iii) on or after January 1, 2008, to a Roth IRA described in Section 408A of the
Internal Revenue Code. Effective January 1, 2002, the definition of eligible rollover distribution also
includes a distribution to a surviving spouse or to a spouse or former spouse who is an alternate payee
under a qualified domestic relations order, as defined in Section 41 4(p) of the Intemal Revenue Code.
For purposes of this Section 3.36.480, “spouse” has the meaning set forth in federal law. |

means a plan which constitutes an eligible

E.  For purposes of this section, “eligible retirement plan”
the Interal Revenue Code, consisting of
one or more of the following: .

1. An‘ individual retirement account de'scribed_in Section 408(3) of the lntemall Revenhe Céde; '

2.

An individual retirement anhuity described in Section 408(b) of the Internal Revenue Code;
3.. Anannuity plan described in Section 403(3) of the lritemal Révenue Code; '

4. A qualified trusf described in Section 401(a) of the Internal Revenue Cdde; |

5. Effective January 1, 2002, an annuity contract described in Section 403(b) of the Internat
Revenue Code; - - o '

6. Effective January 1, 2002, a plah eligible under Section 457(b) of the Internal Revenué Code
that is maintained by a state, political subdivision of a state, or any agency or instrumentality of a state or
a political subdivision of a state that agrees to separately account for amounits transferred into that plan
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from the retirement plan; or

- - 7. Effective January 1, 2008, a Roth IRA described in Section 408A of the Internal Revenue
Code. ' o -

F. . For purposes of this section, “dlstnbutee means an employee or former employee it also
mcludes the employee’s or former employee s surviving spouse and the employee's or former -
employee's: spouse or former spouse who is the altemate payee under a qualified domestic relations
order, as defined in Section 414(p) of the Internal Revenue Code. Effective July 1, 2010, a distributee
further includes a nonspouse beneficiary who is a desrgnateo‘ benefi clary as defi ned by Section 401(a)
(9)(E) of the Internal Revenue Code. However, a nonspouse beneficiary may only make a direct rollover
to an individual retirement account or individual retirement annuity established for the purpose of
receiving the distribution, and the account or annuity shall be treated as an “inherited” individual

. retirement account or annuity.

~ (Ords. 24814, 28886.)

3.36.485 Review of proposed amendments.,

" A.  Except as provided in subsection B., prior to the adoption of any ordinance amending the police
and fire department retirement plan, a copy of the proposed ordinance shall be provided to the board for

the board S review and recommendation.

1. The board may, but is not required fo, submit a report or recommendatton on the proposed
amendmient to the city council. :
2. Ifthe board dediines or fails to submit a report or recommendation on a proposed

amendment within sixty days of receipt of the proposed ordinance by the secretary to the board, the city
counci! may proceed to adopt or-not adopt the ordinance without first receiving a report or _

recommendatio'n from the board.

3. Nothing in paragraph 2. shall be deemed to preclude the board from thereafter submitting a
report or recommendatlon to the cuty counctl,

B. In any case where the city council finds that there is a need to adopt an ordinance amending the
system within a time period which wouid not allow for a sixty-day review period, the council may act on
the ordmance without first submitting it to the board, and the fo!lowmg procedures shall apply: -

- 1. Atthe time the council passes the ordinance for publication of tifle or, in the case of an
* urgency ordinance, at the time the council adopts the ordinance, the council shall refer the ordinance to

the board for study and consnderatton

2. FoIIowmg its study, the board may subm:t to the council a recommendatlon that the council
take one or more of the following actions:

a.. Repeal the ordinance.

b, Readopt the provisions of the ordmance with such amendments, addttlons or changes, if
any, as the board may wish to recommend.

c. Make such other changes or provisions as the board may recommend.

3. Upon receipt of the board's recommendation; the council may implement or disapprove the
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recommendation.
(Ords. 24922, 24979.)

3.36.490 Direct trustee-to-trustee transférs.

plan becomes eligible to purchase permissive service credit in this plan and
se through a lump sum deposit, the plan will accept a direct trustee-to-
pensation plan as defined in Section 457(b) of the-

A. If a member of this

elects to make such purcha igh 2
trustee fransfer of funds from an eligible deferred com

. Intemal Revenue Code if such transfer is:

1. For the purchase of pe"rmissive service credit as defined in Section 41 5(n)}(3)A) of the
Internal Revenue Code; or ' : ‘ ' .

2. Aredeposit of withdrawn contributions pursuant fo Secﬁdn" 3.36.710.

B. If required by fh_e provisions of the Internal Revenue Code or the regulations promu!gated under :

the Internal Revenue Code, the plan will account separately for funds received through a direct trusiee-
to-trustee fransfer from an eligible deferred compensation plan. ' C o

(Ord. 26829.)

~ Part4
RETIREMENT FUND

Sectibns: .
| 3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund.
3.36.510 ' Adrﬁihistrat'ibn and investment - Board authority.

336520 Custodian. S

3.36.530 ' Investment of funds - Delegaﬁon of authority.

3.36.540  Investment of funds - Conditions and limitations.

3.36.545 (nvestment - Security loan agreehehts - Conditions. |
3.36.550 Investments - Real estate. |
3.36.560 Uﬁclaimed or cancéled checks.

3.36.570 Investment counseling - Restrictions. .

3.36.575 . | Sebarate medical benefits account.

3.36.580 ‘Supplemental retiree benefit reserve.

3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund, .
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In order to continue in force and make effectual pensions and retirements aiready existing or that
" may be granted in the future in favor of members of the retirement pian heretofore established pursuant
.fo the provisions of Chapter 3.32, and in order to carry out the provisions of this chapter, the retirement
-fund heretofore created and existing pursuant to Chapter 3.32, and pursuant to Section 78a of the City
Charter, is hereby confinued, and is hereby made a combined or common fund for the police and fire
department retirement plan established by this Chapter 3.36 and by Chapter 3.32, with the' elements of
the plan in each chapter being a component ofa srngle retirement plan. All contributions; income and
other moneys whith are required, pursuant to the provisions of this chapter, to be paid to this retirement
plan or into the retiremerit fund, shall be paid irto and held in said fund; and all benefits or allowances
payable to any member or beneficiary undef this retirément plan shall be paid from said fund. Said
combined or common fund shall be known as the "police and fire department retirement fund.” -

(Prior code § 2903.125; Ords. 25084; 27768.)

3.36.510  Administration and investment - Board authority.

The retarement. board shail have the exclusive control. of the admlnlstratlon and lnvestment of the
retirement fund.

(Prior code § 2903.126; Ord. 25084.)

3.36.520 = Custodian.

A. Except as provided in subsection B., the crty director of finance is and shall be the custodian of
the retirement fund, subject to the exclusive control of the board as to the administration and investment

“of the same.

: B. The board may enter into contractual arrangements with California banks or with national
- banking associations to provide master custody services with respect to the assets of the retirement
fund. Such contracts shall be entered into in the name of the board of administration for the police and

fire department ret!rement plan.

C. All payments from the fund shall be made by the city director of finance upon demands made by
the reﬂrement board. . _ _

- D. Al amounts received by the board or by the system. under the provisions of thls chapter shall be
deposited with the. custodiah bank or the city director of finance to the credit of the retirement fund,
including but not limited to any and all confributions, any and all interest earned on bank deposits, and

any and all other income of this system or of the fund.

(Prior code § 2003.127; Ord. 25084.)

3. 36 530 Investment of funds - Delegation of authority.

A. - Without limiting the authorlty of the board itself to lnvest and reinvest the moneys of the
retirement fund as provided in Section 3.36.540, the board may adopt an investment resolution or
resolutions containing detailed investment guidelines, consistent with Section 3.36.540. While the
resolution or resolutions are in effect, investments consistent with such guidelines may be made by an
officer of the board, an officer or employee of the city, or a qualified investment advisor who has entered
into a contractual arrangement pursuant to Section 3.36.560, provided that such officer, employee or
advisor has been delegated such authority by the board and such officer, employee or advisor has been
designated by name in the investment resolution or resolutions. Any transactions made pursuant to the
foregoing provrsuons of this section shall be reported to the board on a monthly basis.
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- B.  Without limiting the authority of the board itself to invest and reinvest the moneys in the
retirement fund as provided in Section 3.36.540 or to delegate authority for investmenit and reinvestment
as provided in subsection A. of this section, the board may, by resolution, designate a person by name
to make short-term investments and reinvestments of moneys in the retirement fund and to purchase,
sell, or exchange such short-term investments and reinvestments of moneys in the retirement fund and
to purchase, sell, or exchange such short-term investments. For purposes of this subsection, “shori-term

investments" shall consist of the following:

1. Repurchase agreements and reverse repurchase agreements;

2. Short-termy investment fund; -

- 3. Investments which are in commiercial paper, United States Treasury biils, bankers'
- acceptances, negotiable certificates of deposit, or similar evidences of indebtedness; and -

a. Which are of no more than one year in duration; and
b.  Which are liquid in nature; and -
c. - Which are not investments in bonds or preferred or common stock.

The person to be so designated by the board shall be either a member of the board, a qualified-
investment advisor who has entered into a contractual arrangement pursuant fo Section 3.36.560, or an
officer or employee of the city. The person-so designated shall serve in said capacity at the pleasure of
the board and shall report monthly to the board on such short-term investments..

~ Moneys to be invested ptjrsuant to this Subsection B. shall be only those moneys not then required
for investments made pursuant to Section 3.36.540 and Subsection A. of this section.

(Prior code § 2003.129; Ords. 20115, 21076, 21305, 23560, 25084.)

3.36.540 Investment of funds - Conditions and limitations.

The board shall invest and reinvest the moneys in the retirement fund in accordance with the

following standards:

A. The assets of the retirement ptan are trust funds and shall be held for the exclusive purposes of

‘ providing benefits to members of the plan and their beneficiaries and defraying reasonable expenses of

administering the plan. The assets of the retirement plan must not revert, and no contributions shall be

permitted to be returned to the employers, except as permitted by Revenue Ruling 91-4. .

B.  The board shall discharge its duties with respect to the plan solely in the intetest of, and for the-
exclusive purposes of providing benefits to, members of the plan and their beneficidries, maintaining the
actuarial soundness of the plan, and defraying reasonable expenses of administering the plan. The ,
board's duty to the members and their beneficiaries shall take precedence over any other duty.

C. The board shall discharge its duties with the care, skill, ;!);ruder;'g;gtand diligence under the
circumstances then prevailing that a prudent person acting in a fike capacity and familiar with these
matters wouid use in the conduct of an enterprise of like characier and with like aims, '

D.  The board shall diversify the investments of the plan sc as to minimize the risk of loss and to
maximize the rate of return, unless under the circumstances, it is clearly prudent not to do so.
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E. The retirement pian may participate under Section 401(a)(24) of the !ntemal Revenue Code in a
qualified group trust that meets the requirements of Section 401(a) of the Internal Revenue Code in
accordance with Reveriue Ruling 81-100, as amended by Revenue Ruilng 2004-67 :

(Prlor code § 2903. 128 Ords. 19989, 21145, 21607, 22509, 23560, 25084, 28886)

3. 36 545 Investment- Secunty loan agreements - Condltions.

A. The retirement board may enter into contractual arrangements with broker-dealers and with
California or national banks for such brokers-dealers or banks to provide security lending services
pursuant to security loan agreements. Such contracts shall be entered info in the name of the board of

.admmistratlon for the police and fire department retlrement plan.

B. Forthe purposes of this section, secunty loan agreement" and "marketabie securities” shall be
defined as follows:

1. "Security loan agreement” means a written contract whereby a.legal owner, the lender,
agrees to lend specific marketable corporate or government securities for a period not to exceed one
year. The lender refains the right to collect from the borrower all dividends, interest, premiums, rights,
and any other distributions to which the lender would otherwise have been entitlied. The lender waives
the right to vote the securities during the term of the loan. The lender may terminate the contract upon
not mare than. five business days' notice as agreed and the borrower may terminate the contract upon
not less than two business days' notice as agreed. The borrower shall provide collateral to the lender in
the form of cash, bonds or other interest- -bearing notes and obiigations of the United States or
irrevocable letters of credit from California or national banks approved by the board. Such collateral shall
be in an amount equal to at least one hundred two percent of the market value of the loan securities as
agreed. The lender shalt monitor the market value of the loaned securities daily. The loan agreement
" shall provide for payment of additional coliateral on a daily basis, or at such times as the value of the
loaned securities increases, to agreed-upon ratios. In no event shall the amount of the collateral be less

than the market value of the Ioaned securities.

2. "Marketable securities" means securities that ére freely traded on recagnized exchanges or
market piaces. ,

C. Any contractual arrangements entered into pursuant to this section shall require all of the
- following:

1. Maintenance of detailed records of all security loans.

2. De\ieiepnient of controis and reports to monitor the eonduct of the transactions. -

3. Publication of the net resuits of the secunty loan transactions separate from the results of
other investment actlwties ‘ _

(Ords. 21864, 25084)
3.36.550 Investments - Real estate.

A. The board may:

1. Acquire, hold for investment or self commercial, industrial and residential real estate, and real
estate related debt instruments in the following forms:. .
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Ca. Inits Oown name;
b. Incommon ownership with the Federated City Employees Retirement System;

¢. Through g title holding corporation or trust satisfying the requiremenis of .!n_temal Revenue

Code Section 501(c)(25);

d. Through a title holding corporation satisfying the requirements of Internal Revenue Code

Section 501(c)(2); or

e. Through a Limited Liability Company; |

‘2. Lease real property owned by the'_board for any lawful purpose and for terms which may

. extend beyond the duration of this retirement plan;

3, Create restrictions and easements affecting the real property owned by the board; and

4. Exercise all other rights, privileges and powers which an owner of real property would have,
unless otherwise prohibited by the terms of this retirement plan or by other applicable law. -

B. The board shall take title as follows:

1. Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement pian shall be taken and held in one of the

following forms: _

. a. Directly by the board of administration in the name of b‘oard. of administration as trustee

for the police and ﬁre'department retirement fund;

b.  Through a title holding cdrporation or trust satisfying the requirements of Internal Revenue

Code Section 501(c)(25);

C. Thrbugh a title holding corporation satisfying the requifem'ents of Internal Revenue Code

Section 501(c)(2); or |
d. Through a Limited Liability Company.

2. Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board'on'behalf of this retirement plan to be ,hgéld in common ownership with
the Federated City Employees Retirernent System shall be taken and held in the following name: board
of adminisration as trustee for the Federated City Employees Retirement Fund, as to an undivided fifty
percent interest, and the board of administration, a5 trustee for the police and fire department retirement
fund, as to an undivided fifty percent interest, together as tenants in commion. . -

C.  For the purposes of this Section_3.36.550, a title holding corporation or trust satisfying the
requirements of Internal Revenue Code Section 501(c)(25), a title holding corporation satisfying the
requirements of Internal Revenue Code Section 501(c)(2), or a Limited Liability Company may be such a
corporation, trust or company established by the board. ' T

(Prior code § 2003.130; Ords. 25084, 25951, 27595, 28088.)

3.36.560 Unclaimed or canceled checks.
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Notwithstanding any provisions in this Code to the contrary, whenever any check drawn agains_t the
retirement fund in payment of accumulated contributions or any benefits remains unclaimed or the

" claimant cannot be found, the proceeds of such check shall be redepcsited in the retirement fund and

held for the claimant without any further accumulation of interest, and such redeposit shall not operate fo
reinstate the membership of the claimant in this system. If such proceeds, whether heretofore or :
hereafter redeposited, are not claimed within four years after the date of redeposit, they shall revert to
and become a part of the accumulated contributions of the city, held in the retirement fund to meet the
liabilities of the city fo the refirement system. The board may at any time, after revision of said proceeds -
to the city, and upon receipt of proper information satisfactory 1o it, return such proceeds so held for the
city, to the credit of the claimant, to be administered in the manner provided under this system.

(Prior code § 2903.130; Ord. 25034.)

- 3.36.570 tnvestment counseling - Restrictions.

A. The board may enter into contractual arrangements with any person or persons or association
or associations, who meet the requirements of subsection B. or C., to provide counsel to the board with
respect to the board's policies of investing and reinvesting of moneys in the retirement fund. Such
contracts shall be entered info in the name of the board of administration for the police and fire

department retirement plan.

B. Any person or assooiation who provides services to the board with regard to financial securities: ’

1. Shallbe a person or assocratlon whose prlncrpal business consists of investment counseling
services; and .

2. Shall be registered as an mvestment adviser under such laws as may require such
regisiration.
C. With respect to real estate advisors, the board shall enter into contractual arrangements only -

with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property

management and which are licensed as real estate brokers by the State of California.

{Ords. 21607, 25084, 25553.)

3.36. 575 Separate medlcal benef’ ts account.

A “There is hereby establrshed as of July 1, 1995, the medical benefits account asa separate
account W|thrn the retirement fund, The medical beneﬁts account shall be maintained in compllance with
Internal Révene Code Section 401(h) and the regulations: promulgated thereunder Monies in the
medical benefifs account may be commingled with other monies in the retirement fund solely for the

purposes of investment.

B. Al contributions made to the retrrement fund to provude for the Ppayment of benefits for sickness,
accrdent hosp:tallzatron dental or medical expenses of persbiis receiving monthly aI!owances under.the

.prowsmns of thig plan, and all éamings and interest attributabie fo such contributions, shall be placed in

the medical benefits account. All contributions to the medical benefits account shall be reasonable and
ascertainable. At the time the city makes a contribution fo the medical benefits account, the city shall
designate in writing that such contnbutlon is solély for the medical beneﬁts account.

C. Contribution rates fo fund the benefits for sickness, accrdent. hospltatlz_atron, dental or medical

‘ expenses shall be established by the board as determined by the board's actuary and shall be borne by
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the city and the members of the plan as follows:
1. Contributions for dental benefits shail be made by the city and the members in the ratio of
three-to-one. : '

gh the medical benefits accoimt shall be made
by the cily and the members in the ratip, of one-to-one. ' , ‘

2.  Contributions for other benefits. provided throu

D. Ail funds in the medical benefits account shal! be used only for the payment of benefits and
expensés allowed under Internal Revenue Code Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordance with Parts 14 and 15 of this chapter. Prior to the satisfaction of all liabilities under this pian
to provide such benefits, no funds in the medical benefits account shall be used for, or diverted fo, any
other purpose.. N : s
CE. Al benefits provided through the medical benefits account, plus any life insurdance protection
provided under the pian, shall be subordinate to the retirement and survivors' benefits provided by the

plan. Accordingly, at all times after the date on which the medical benefits account is established, the
aggregate of the city's contributions to the medical benefits account shall not exceed twenty-five percent
of its total aggregate contributions to the plan (other than contributions to fund prior service). For the
purpose of this fimitation, city contributions include any contributions which are “picked-up” pursuant to

Internal Revenue Code Section 414(h).

F. Uponthe satisfaction of all liabilities under this pian to provide the benefits described in this
section, any amount remaining in the medical benefits account shall be paid to the city.

G. Inthe event that a member's interest in the medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the forfeiture shall be applied as soon as practicable to.

reduce the city contributions to the medical benefits account.

H.  City and member contributions to the medical benefits account shall be made on the same ‘
periodic basis as city and member contributions are made to the retirement fund. City contributions and
‘member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27768, 28332, 28886.)
3.36.580 Sdpplemental retireé behefit reserve.

A. Establishment and Purpose.

1. The board shall establish a reserve in the retirément fund fo be known as the supplementai

* refiree benefit reserve or SRBR.

2. The purpose of -the SRBR shall be fo provide a source of funding for benefits fo supplement
those benefits otherwise provided by this plan or the Chapter 3.32 pian to former members of such plans
- who are receiving benefits, survivors of such former members, and survivors of members who die prior

to receiving benefits from this plan.

B. - Funding.

1. The initial amount allocated to the SRBR shall be ten pefcent of the plan's prefunded
actuarial accrued liability as of June 30, 1999, as determined by the board's actuary. The board's -
actuary shall calculate the initial funding amount without regard to any plan amendments that became.



Page 298 of 436

effective after June 30 1099,

2. Each June 30, begmnlng June 30, 2000, there shall be allocated {o the SRBR the investment
earnings attributable to the balance in the SRBR as of June 30 of the calendar year in which the
allocation is made. Investment earnings credited to the SRBR shail be calculated as though the transfer
requnred by paragraphs 3. and 4. of this Subsection B: had beer made on the immediately following July

-1 {first aflocation on July 1, 2000) regardiess of the actual date such transfer is made. In the event the
investment eamings for the retirement fund are less than zero, no investment earnings shall be allocated
to the SRBR and no reduction shall be made to the SRBR balance except as prowded in Subsection C.

below.

3. The board shall determine the excess eamlngs for the twelve months ending June 30, 2000
and for the twelve months ending June 30, 2001, and shall transfer to the SRBR ten percent ofthe

excess eamlngs for each such twelve-month penod

' 4. Within ninety days from and after receipt of audited fi nancral statements for each fiscal year,
'commencmg with the: year 2002, the board shall determine, and by written resolution declare; the excess
“earnings as of June 30 in each such year, and shall transfer ten percent of such excess earnings fo the

"~ SRBR. The excess earnings shall be added to the SRBR pnncrpal and shail not be availabie for

distribution under Subsection D.

C. Reduction of SRBR Balance.

1. Ifthe city's contribution rate, as determined by the board's actuary during any actuarial
valuation performed after June 30, 1999, will increase as a result of poor investment earnings in the
retirement fund, there shail be transferred from the SRBR to the regular retirement fund and the cost-of-
living fund an amount equal to ten percent of the city's increased contributions for the first twelve months
folfowing the increase in the contribution rates. Such transfers shall be limited to those situations where
the increase in the city's contribution rate is attributable to poor investment earnings; no such transfer
shall be made for any increase in the city's contribution rate that is due to any factor other than poor
- investment eamings including, but not limited to, increases in medical or dental premium costs,

enhancements to benefits provided under the plan, or changes in the actuarial assumptions. -

2. Notwithstanding Paragraph 1. of this Subsection’ ‘C., the amount transferred from the SRBR _
because of the increase in the city's contributions shall not exceed five percent of the accrued balance in

the SRBR as of the date of the actuarial valuation..

. D. Distributions.
1. The Board shall make an initia! distribution from the SRBR during calendar year 2002.

2. | Beginning in calendar year 2063 the board shall make an annual distribution from the SRBR;
except there shall be no d;strlbutlon during calendar years 2010 2011 2012 or during calendar year

2013 pnor to June 30, 2013.

-3, The initial distribution from the SRBR shall be made solely to former members of this plan or
the Chapter 3.32 plan who are receivmg benefits as of June 30, 2001, and survivors (of such former
members or of members who died prior to receiving benefits from this plan) who are receiving benefits
as of June 30, 2001; provided, however, that if a member or former member died after June 30, 2001, .
but before the initia! distribution, the survivor shall be deemed to have been receiving benefits as of June

30, 2001

: 4, All subsequent annual distributions from the SRBR shall be made solely to former members
of this plan or the Chapter 3.32 plan who are receiving benefits as of the June 30 immediately preceding
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the distribution date and survivors (of such former members or of members who died prior to receiving
benefits from this plan} who are receiving benefits as of said June 30.

5. ' The board shall develop a methodology for distributions from the SRBR such that
supplemental benefits provide a greater benefit for those persons who have been in benefit status for a
longer period of time and those persons receiving the lowest monthly benefit payments. Upon the
approval of the methodology by the city council, the board shall make distributions in accordance with

such methodology. ‘

6. Exceptas required by Subsection C. or in the case of the 'termination of this plan, the board

shail not transfer or distribute funds in the SRBR if such transfer or distribution would reduce the SRBR

principal.

E. Definitions. Fo'r. the purpose of this Section 3.36.580, the terms listed herein shall have the

following meanings:

1. "Excess eamings"” means the eamings of the retirement fund that remain after interest has

been credited to the SRBR as provided in Paragraph B.2. and the actuarial assumed earnings rate
adopted by the board (and in effect on June 30 of the year in which the SRBR calculation is performed)

has been credited to other reserves. :

2. "Formermember" means a pérson who has.retired under the provisions of this chapter or
Chapter 3.32 or a person who separated.from city service without retiring but left his or her contributio_ns

on deposit in the retirement fund.

3. "Investment earnings” means the earnings of the retirement fund during the twelve months
ending June 30 as determined by the board's actuary using the same methodology used to determine
the value of assets for the actuarial valuation. In the case of investment earnings attributable to the
SRBR, the application of the methodology shall begin as of July 1, 1999, ‘ - '
(-Ord's. 26416, 26536, 28848, 28915, 29059.) ' '

Part5
SERVICE

Sections: |
| 3.36.600 Deﬁnitions.aﬁd construction of provisions.

3.36.610 ~ Service defined. | |

336615 Purchase of service credit for federated city service.
3.36.620 Military leave of absence. | |

3.36.625 Compliance with USERRA and the HEART Act,

3.36.630 Cred'it for holidays, sick Ieave,‘. va;:étion,'qr leave of abéence.

| 3.36.64_0 Suspensiqns.

3.36.650 " Exclusions - Part-time service.



Page 300 of 436

3.36.660 Excfusiens - Service perfqrmed on nonmonthly basis.
3.36.670 rExclusions - Absence withodt eompensation.
3.36.680 Exclusions - Time on rettrement |

335600  Creditin two retlrement systems.

3.36.700 Maximum annual credlt.

- 3.36.710 Reentry info'po-Iice.or fire department after wifhdrawal or repayment of -
contributions - Option for prior service credit.

3.36.715  Special window period for repurchase of prior service credit. .

3.36.717  Service credit for time on unpaid leave of absence.

3.36.600 | Definitiohs and construction of provisions.

~ Unless the context otherwise requires, the defi nltlons set forth in this Part 5 govem the constructton
of Chapter 3.36.

(Prior code § 2903.150.)

3.36.61 0 Service defined.

Except as may be otherwise expressly provided elsewhere in this chapter, "service” means and
includes the foflow:ng serv:ce of a member of this retirement system and none other

" A.  Service as officer or employee of pohce or fire departrent, rendered by member after becommg
and while a member of this system. Service rendered by a member of this retirement system, where
such service was rendered as an officer or employee of the police department or fire department of the
city, for monthly compensation, and only while such ofﬁcer or employee is receiving such compensation

for such serwce from the city.

" B. Service as officer or employee of pohce or fire department, rendered prior to eﬁ'ectfve date of
- this system by a person who becomes a member pursuant to provisions of Sections 3.36.180, 3.36.210
or 3.36.260. Service rendered prior to the effective date of this retirement system by any person who
becomes a member of this retirement system pursuant to the provisions of Sections 3.36.180, 3.36.210
or 3.36.260 where such service was rendered as an officer or empioyee of the police department or fire
department of the city for monthly compensation, if and to the extent such ‘person received credit for
such service pursuant to the provisions of the pohce and fire department retirement plan established by

Chapter 3 32 of this Code.

C. Service as off’ icer or employee of police or fire depariment rendered prior fo the effective date of
_-membership in this system by a person who becomes a member pursuant to the provisions of Sections
3.36.240 or 3.36.250. Service rendered prior to the effective date of his or her membership in this
refirement system by any person who becomes a member of this retirement system pursuant to the
provisions of Sections 3.36.240 or 3.36.250, where such service was rendered as an officer or employee
of the police department or fire department of the city, for month!y oompensatlon if and to the extent that
such person received credit for such service pursuant to the provisions of the police and fire department

rétirement plan established by Chapter 3.32, if the following condition i is satisfied:
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, 1. On or before the ninetieth day immediately following the day he or she becomes a member of
this retirement system, the member has filed with the retirement board a written election to have such
service so credited to him or her and to pay into the retirement fund, at times-and in the manner fixed by
the board, the amount necessary fo make the accumulated contributions standing to the credit of the
member’s individual account equal to the amount they would be had he or she been 2 member of or on
active duty with the police departmént or fire departmenit in the pasition or class of position in the police
department or fire department to which he or she shall have been appointed, during the time between
the effective date of this chapter and the date he or she became a member of this system,

- D.  Certain service for which certéin persons were previoi:§ly'entiﬂed to credit under certain other

city retirernent plans.

Service rendered prior to the effective date of membership in this retirerhent systemn, by a

1.
t to the provisions of Sections

person who becomes a member of this retirement system pursuan
3.36.170 or 3.36.200, if all of the following conditions are satisfied:

. a. Such service consisted of service rendered by said person to the city as an officer or
employee of the city, in a position or positions not included in this system, without any break, gap or
cessation in the rendering of such service from the time such service was rendered to the time the
person rendering such service became a member of this system pursuant to Sections 3.36.170 or

3.36.200; and

b. Such service was rendered for monthly compensation and only while the persoﬁ was
receiving such monthly compensation for such service: and .

c. The person was entitled to credit for such service, immediately prior to the time he or she
became a member of this system, under and pursuant to the provisions of the San José Federated City
Employees’ Retirement System established by the provisions of Chapter 3.24 or Chapter 3.28 of this
Code or the provisions of the police and fire department retirement plan established by Chapter 3.32 of

this Code; and

_ d Except as providéd in paragraph 2. or paragraph 3., below, the iember files with the
retirement board, on or before the ninetieth day immediately following the day he or she becomes a
member of this system, a written notice of election re Federated Service to have such service credited to

him or her; and -

e. The member pays into the retirement fund, at the time or times and in the manner
specified by the retirement board, an amount of money sufficient to make the accumulated contributions -
standing to the credit of the member's individual account in this system equal to the amount such
contributions would be if he or she had been a member of or on active duty with the police department or
~ fire department in the position or class of position in the police department or fire department to which he
or she was appointed and because of which appointient he or she became a member of this system
pursuant.to Sections 3.36.170 or 3.36.200, during the time he or she was rendering the previous service
for which he or she seeks to get credit, and if the contributions payable by him or her to this system

under such circumstances had been deducted from his or hér compensation and paid into the retirement
.fund during all of such time; and ' - ' ' ' '

~f. The member ceases to be a member of, or have any membership rights under, any other
retirement plan or system of the city, other than Social Secirity or the city's deferred compensation pian.
2. A person who became a member of this retirement system pursuant to. Sections 3.36.170 or
3.36.200 prior to September 1, 1995, and who failed to elect to have the previous service inthe -
Federated City Employees Retirement System credited under this retirement system within the time
specified in D.1. d above., may elect to have the previous service credited under this retirement system
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Coa - The person satisfies the requirements of D.1.a., b., ¢., e. and f. above and

" b. The person fi Ies with the retxrement board a written election for such servnce credlt onor

" before August 15, 1996.

3. Onorafter July 1, 2006, a person who became a member of th:s retirement system pursuant
to Section 3.36.170, and who does not meet the requirements of D. 1 above, may elect ta have the

 previous service credited under this refirement system if:

a. The person satisfies the requirements of D.1. a.,, b., ¢. and f. above; and

b. Prior to the person's ret:rement the person files wuth the retirement board a writien election

_ for such service credit; and

c. Priorto the person's retirement, the person pays into the retirement fund at such times
and in such manner as specified by the retirement board: .

i, An-amount of money sufficient to make the accumulated:contributions standing to the -
credit of the member's individual account in this system equai to the amount the accumulated
contributions would be if he or she had been a member of this plan employed in the police department
during the time he or she was rendering the prior city service for which he or she seeks service credit
and if the contributions payable to this retirement system had been deducted from his or her ‘
compensation and paid into the retirement fund during all of such time; plus

ii. Anamount equal to the interest that would have been earned on the accumulated
contributions, at the actual rate earned by the retirement plan, as of the date the member files the
election for service credtt had the contnbutlons been deducted and paid into the retirement fund; plus

ii. Interest on the unpaid balance of all such moneys, at the actuarially assumed interest
rate, from the date the member files the electlon to redeposit to the date all such moneys are fully: pald

into the retirement fund.

E. Service in department of communications. Service rendered prior to or during membershlp in
this retirement system by a person who becomes a member of this system pursuant to the provisions of
Section 3.36.260, where such service was or is rendered as an officer or employee of the department of
communications, for monthfy compensation and only while the holder of such position is receiving such

compensation for such service from the city.

F. Military leave of absence Time on leave of absence from city employment for monthly
compensatlon while engaged in the performance of m:htaxy or naval duty for the United States of
America in time of war; prowded however, that no member shall be entitled to credit for such time

- unless such rnember heretofore, or on or before the ninetieth. day. immediately following the effective

date of this plan, or on or before the ninetieth day immediately following termination of such leave of
absence or on or before the ninetieth day immediately following the date such person becomesa
member of this system, whichever date is later, has filed or files with the retirement board a written

-election to.-have such time $o credited to him or her and pays into the retirement fund, at the time and in

thé inanner fixed by the board, the amount necessary to make the accumulated contributions standing to
the credit of the member's individual account the amount they would be if he or she had been a member
of and on active duty with the potlce department or fire department in the class of position in the police
department or fire departmeiit to which he or she shall have been appointed, during the period of leave
of absence while engaged in the performance of mflltary or naval duty for the United States of America

~ in time of war, and if the contributions payable by him or her as such member had been deducted from
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federated city employees' retirement system.

~ Page 303 of 436

his or her compensation and paid into the retirement fund during ali such times. 7

no person shall be entitied to or be given credit for

any such time served prior to the effective date of this chapter if he or she shall have heretofore been
given reasonable time to claim credit for such service and pay contributions therefor and has failed

within such reasonable time to claim the same or pay contributions therefpr,

Anything herein to the contrary notwithstanding,

G. Leave of absence from position in policé or fire department to perform other city services.
Should 2 member, during membership in this retirement system and while holding any position-in the
police department or fire department for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active. duty in such position in
order to perform any other service for the city as an officer or employee of the city, for ménthly
compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as fime served in the position from which ke or she is én ternporary leave of
absence; provided that the member contributes while on such leave of absence, to the retirement fund
for such time the same as if he or she were on active duty in his or her position in the police department

position in communications department to perform other city
service. Should any member, during membership in this retirement system and while holding a position
in the department of communications for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position in
order to perform any other service for the city as an officer or empioyee of the city, for monthly |
compensation, time served with the city in such other service during said temporary feave of absence
shall be considered as time served in the position from which he or she is on temporary leave of
absence; provided that the member contributes, while on such leave of absence, to the retirement fund
for such time the same as if he or she were on active duty in his or her position in the department of

communications. :

l. - City service, after disability retirement, other than in position in police or fire department included
within membership of this plan. A member who is retired for disability after the effective date of this =~
chapter, pursuant to the provisions of this chapter, and who after receiving such disability retirement is
appointed 0 a full-time position in the city service, appointment to which would not otherwise entitle him
or her to membership in this retirement system, in which a monthly compensation is paid, shall receive
credit for such service which is so rendéred during such disability, and shall make contributions into the

retirement fund at the same rates established for other members.

H. Leaveof absencé of member from

J.  Eligible prior military service. Eligible prior miiitéfy service purchased by a member in

accordance with Part 18 of this chapter. '
K.  Service for time on unpaid leave. Time on unpaid leave of absence purchased by a member in
accordance with Section 3.36.717 of this chapter. ' o S

(Prior code § 2903.151; Ords. 23491, 25061, 26005, 26464, 28030.)

3.36.615 Purchase of service credit for federated city service.
A.  Subjectto the limitations set forth in this sectibn. a bersdn may purchase éervice credit in this
plan for service described in Subsection D. of Section 3.36.610, that was previously credited under the

B. - Inthe eventthere is any dispute regardihg é member’s eligibility to purchase such sérvice credit,
the amount of eligible service credit, the contributions and interest to be paid for the purchase of service
credit, or the amount of service to be credited to a member, the board shall determine the issue based
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on the relevant information presented to the board

C. Inorder to purchase such service credit, the member must file a written notice of election re
federated service in accordance with Subséction D. 4 of Sectron 3.36.610. -

D. Subjectto any limits on annual contributions rmposed by Section 415 ot the Internal Revenue
Code of 1986, as amended a member who elects to purchase credlt for prior federated service may pay

‘the contributions: .

1 In one lump sum within sixty days from and after the date the member files the written notice
of e!ectron re: federated service to purchase such service credit; or

2. For etectrqrtg_made on or before January 31, 2__011. in monthly or biweekly installments by
pre- or post-tax payrolt deductions, paid over a period of time not to exceed eight years; or

. 3. For eiectaons made on after February 1, 2011, in monthly or biweekly lnstaliments by post-tax
payroll deductions, paid over a period of time not to exceed eight years; or

4. In a combination of a Iump sum and instaliments.

E. Any member efecting to pay contributions in :nstallments fo make the lump sum payment by
pre-tax payroll deduction, or before January 31, 2011, shall execute a binding irrevocable payroll
authorization form authorizing the payment of the required contributions by payroll deduction. The
payroll authorization form shali be filed with the director of finance. Such election executed on or before
January 31, 2011 for payroll deductions shall be irrevocable. During the time the irrevocable election is
in effect, no direct payments from the member to the retirement fund for the purchase of such service

credit shall be made by the member or accepted by this plan.

F. Any member electing to pay contributions in installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shaif
be filed with the director of finance. Such election executed on or after February 1, 2011 shail be
revocable. During the time the revocable election is in effect, the member may make additional dlrect

payments to the retirement fund for the purchase of such service credit.

G. Al contributions under Subsections D.2. and E. shall be treated as pre- tax salary reduct[ons
pursuant to Internal Revenue Code Section 414(h)2).

- H. Ifa member elects fo purchase credit for prior federated service and make the contributions -
specrﬁed in Subsection D. of Section 3.36.610, and subsequently does pay all such moneys as provided
in this sectton such member shall be credited under this plan for the prior federated service.

L Ifa member elects to ‘purchase credit for prior federated servrce and make the contributions
specified in Subsection D. of Section 3.36.610, but fails to complete the redeposit, then:

1. If the failure to complete the redeposit is bei:ause of death of the member, while a member of
this plan but prior to retirement, the member shall be credited with the amount of service which is
determined by the board to be attributable to the amount of accumulated contributions paid as of the

date of the member‘s death.
2. If the failure to complete the redeposit is for any reason other than' the death of the member

prior fo retirement, any contributions made pursuant to the election shali be credited to the member's
accumulated normal contnbutrons account but the member shall receive no credit for any prior federated

~ service.

.
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~ (Ords. 26005, 28886.)

3.36.620 Military leave of absence. -

A.  Anything elsewhere in this Part 5 to the contrary notwithstanding, if in time of war or nationat
- emergency as proclaimed by the President or Céngress, or whien any of the Armed Forces of the United
States are serving outside of the United States or their territgries, pursuant to ofder or request of the
United Nations, or while any National Conscription Act i in effect, a member of this retirément system
leaves or has left his city-dffice or position prior to the end of the war or the termination of the national
emergency, or during the éffective period of such order‘or request of the United Nations, or prior to the
expiration of the National Conscription Act, to join the Armed Forces of the United States and does or
did without unreasonable and unnecessary delay join the Armed Forces or, being a member of any
reserve force or corps of any of the Armed Forces of the United States or of the militia of the State of
California, is or was ordered to-duty theréwith by competent military authority'and'served or serves in
compliance with such orders, then in that event; subject to the conditions and liritations hereinafter set
- forth, the term "service," as used in this Chapter 3.36, means and includes the period of time from the .
date he leaves or has left his city office or position for said purpose to the date he returns to and .
reenters upon the office or position theretofore left by him or any other city office or position, the holding
of which entitles a city employee to become a member of this retirement system: provided and upon

condition that: o

1. * He is released, s'eparated- or discharged unde_r conditions other than dishonerable; and

pon his said office or position or any other city office .

or position the holding of which entitles a person.to become a member of this retirement system, within

three months after termination of his active service with the armed forces, but not later than six months

after the end of the war or national emergency or military or police operations under the United Nations

- or after the Governor finds and proclaims that, for the purposes of Section 395.1 of the Military and
Veterans Code of the state, the war, national emhergency or United Nations military or police operation

no-longer exists, or after the expiration of the National Conscription Act; and :

2. Hedoes,in fact,- return to and reenter u

3. He does not fail to return to and reenter upon said city office or position within twelve months
after the first date upon which he could terminate or cause to be terminated his active service with the 4

Armed Forces of the United States or of the miiitia of the state; .
4. He was a member of this retirement system at the time he left his above-mentioned city office
or position to join said armed forces; and _ : '

5. | He {tvas not entitled to receive full compensation from the city during his said 'a.bsence; and
6. Said absence occurs or bcc;u'r'red on or after December 8, 1941, l

B.  Upon his return to and reentry upon the abovementioned city office or position, or within ninety
days from and after the effective date of this section, if said person returned and reentered prior to the
effective date of this section, the city shall contribute to the retirement fund an amount of money equal to
the amount of all contributioris which city and said person would have had to pay int6 said fund if said
person had not been so absent. For the sole purpose of calcilating said amouit of méney, the amount
of monthly compensation which said person would have receiVed from the &ity during said period of -
absence if he had not been absent ds aforesaid shall be' desried to be the mionithly comipensation which
said person was eaming immediately prior to the commencement of his absence plus any incréase in
compensation which said person was earning immédiately priorto the comméncement of his absence
plus any increase in compensation which he would have received during said time for such work uritler
any applicable ordinances or resolutions. No moneys contributed or paid by city pursuant to this section’
- shall be deemed to be contributions or accumulated contributions of said person, and in no event shall
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said emptoyee ever be entitled to all or any part of them upon withdrawing his accumulated
contributions.

C. A person who leaves or has left, in the abovementioned times and crrcumstances his crty office
or posrtron for the above-mentioned purpose shall be deemed, for the purpose of this retirement system, .
to be on military leave of absence without compensatron dunng the above~spec|t“ ed period of time,
dunng whrch he is absent which is to be mcluded as above prescribed, in the defi nition of such person’s
"service"; and such person's membershlp in thls system, during such period of time, shall be deemed
suspended as provrded in Part 11 of this chapter it being the intention that, anything hereinabove to the
contrary notwrthstandrng, the suspension and ottier provisions of Part 11 shall still apply in the above

srtuatron

- D.. Any abovementioned person who shall have made any contributions to the retirement system
for any abovementioned periods of absence occurring in or after December 8, 1941, shall be reimbursed

- from the retirement fund the amount of contnbutrons s0 made by hrm for such perrods of absence

(Pnor ccde §2903 151a. )

3.36.625 Compliance with USERRA and the HEART Act.

A. Effective December 12, 1994, notwithstanding any other prowsron of the retirement system law,
contributions, benefits and service credit with respect to qualified military service are governed by :
Section 414(u) of the Internal Revenue Code and the Uniformed Services Employment and

~ Reemployment Rights Act of 1994,

B. Effectrve wrth respect to deaths occurrmg on or after January 1, 2007, whrle a member is
performing qualified military service (as defined in 38 U.S.C. 43), to the extent required by Section 401
(a)}(37) of the Internal Revenue Code, survivors of a member in the retirement plan, are entitied to any
additional benefits that the retirement plan would provide if the member had resumed employment and
then died (as a non-service connected death) that are contingent on the member's death while -
employed. In any event, a deceased member’s period of qualified military service must be counted for
vesting purposes, but such period of service shall not be counted for benefit accrual purposes.

C. Beginning January 1, 2009, to the extent required Section 414(u)(12)‘of the Internal Revenue
Code, an individual receiving a differential wage payment (as defined under Section 3401(h)(2) of the

- Internal Revenue Code) from an employer shall be treated as employed by that employer, and the.
differential wage payment shall be treated as compensation for purposes of applying the limits on annual

additions under Section 415(c) of the Internal Revenue Code. This provision shall be applied to ali
similarly situated individuals in a reasonably equivalent manner.

(Ord. 28886.) .

3.36.630 Credit for holidays, sick leave, vacation, or leave of absence.

Except as otherwise provrded in this chapter, in computing the service with which a member i is
entltled fo be credtted under this chapter time during which the member is excused from working

because of holldays sick leave or disability Ieave during which be receives compensation under Section

3.12, 010, vacation or leave of absence during whrch he continues to receive full monthly compensation,
shail be mcluded provided, however that the time during which a person is retired for service or.
d!sabllrty shall not constitute service as said term is used in this chapter, and no person shall be entitled

~ to credit w:th service for or during such time..

(Prior code § 2_903_.152. )
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3.36.640 © Suspensions.

.Time, occuiring after the effective date of this chapter, during which a member is temporarily

- suspended from city service for misconduct, incompetency or failure to perform his duties under or
observe the rules and regulations of the department or office in which he is employed, shall be credited
to such member as service, provided and upon condition that such member, or his surviving spouse.
child or children or estate, shall contribute and pay intfo the retirement fund, for such time, on or before
the sixtieth day from and after the date he retumns to duty, or the date he resigns or is discharged or dies
if he does not return fo duty, any and all contributions which he would have been required to pay into or

“contribute to the said fund during such time if he were not suspended but was still actively employed for
full compensation in the position from which he was temporarily ‘suspended, togetherwith an additionai
amount equal fo what the city would have contributed for and during such time, because of his service
during such time, if he had not been suspended. If such member shall return to duty, the
abovementioned contributions shall be deducted, with or without his consent, from his sélary. Inno
event shall a member be credited with more than thirty days' service for any one suspension, nor.more

than forty-five days' service for alf suspensions in any one year.
(Prior code § 2903.156.)

3.36.650 Exclusions - Part-time service.

The word "service," as used in the chapter, does not and shall not be deemed to include ahy service
rendered on a part-time basis. An employee. is serving on a part-time basis when he engages in his
duties for less time than is required of employees serving on a full-time basis, even though he is subject

to call at any or all times.
(Prior code § 2903.153.)

3.36.660 Exclusions - Service performed on nonmonthly basis.

The word "service," as used in this chapter, does not and shallrnot he deemed to include any service
rendered or paid for on a per diem, per hour or any other basis other than a monthly basis, even though

the person rendering such service may be subject to call at any or all times.

(Prior code § 2903.154,)

3.36.670 Exclusions - Absence without compensation.

Except as otherwise provided in Section 3.36.640, and except for disability leave of ébsence's for

which compensation is paid under Section 3.12.010, time during which a member is absent from city
service without full monthly compensation, including, but riot by way of limitation, leaves of absence
without full monthly compensation and layoffs, shall not be allowed or credited to a memberin

computing service:
(Prior code § 2903.155.) -

3.36.680 Exclusions - Tim_e on retirement.

Except as may be qth_erwise expressly provided elsewhere in this chapter, fime during which a
person is on retirement for service or for disability shail not be allowed or credited to a member in

computing service.
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(Prior code § 2903.157.)

3.36.690 Credit in fwo retirement systems.

The word "service," as used in this chapter shall not include any service fer which a member receives
any credit under any other retirement’ system or p!an supported wholty orin part by any funds of the Clty

- of San José.

(Prior code § 2903.158.)

3.36.700 Maximum annual credit.

Cred;t for more than twelve months of service shall not be allowed for service rendered in any
cafendar or fiscal year. ,

(Prior code § 2903.159.)

3.36.710 Reentry into pol:ce or fire department after withdrawal or repayment of
contrlbutlons Optlon for prior service credit. _

A. Except as provided in this Section 3.36.710 and in Sections 3.36.715 and 3.36.3030, no person
who, for any reason whatsoever, has withdrawn or has been paid, or withdraws or is paid, his or her
accumulated contributions in the retirement fund pursuant to the provisions of this chapter or of Chapter
3.32 of this code, and who subsequently is reemployed in the police department or fire department of the
city and becomes a member of this plan, shall be entitled to or be given credit for any service rendered
- by him or her prior to such reempioyment, to which credit he or she might otherwise be entitled under

the prowsmns of this chapter.

B. Upon any person becoming a member of this plan because of reemployment in the police

- depantment or fire department of the city, the retirement board shall cause written notice to be personally
delivered or mailed to such member, informing such member of his or her rights under this section. If
such notice is personally delivered, the person delivering such notice shall forthwith file with the - '
secretary of the retirement board a declaration attesting to the time and place of such delivery. If mailed,
such notice shall be sent by certified mail, return receipt requested, fo such member at the latest
address as shown in the records of the human resources department of the cﬂy '

C. ' Except as provided i in Subsection I. below, if the member wishes to have such prior service
credited to him or her, the member shall file a written notice of election to redeposit with the secretary to
the retirement board within ninety days from and after the date that written notice of rights under this
section is personally delivered or deposited in the mail to the member, and no later. if the member does
not file the notice of election to redeposit within such time, the member shall be deemed to have elected

not to have such prior service credlted to him or her.

D. The member shall not be entitled to pnor service credit unless the member redeposits and pays '
* into the retarement fund:

1. Allof the accumulated contributions previously withdrewn by or returned ta said member;
plus

2. Intereston the accumulated contributions at the rate of two percent per year from the date
- said contributions were withdrawn by or paid to said member to the date the member repays such

contributions to the retirement fund.
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E.Subject to any limits on annual contributions imposed by Section 415 of the Internal Revenue
Code, any member who elects to have prior service credited to him or her shall redeposit and pay into
the retirement fund the moneys specified in Subsection D. or Subsection 1. '

1. Inone iu_mp sum within sixty days from and after the date the memiber files with the secretary
of the retirement board the notice of election to redeposit: or

2.  For elections made on or béfore Ja'nuéry 31:, 201 1, in monthly

or biweekly installments, paid
pre-tax over a period of time not to exceed eight years; or ~ o

3. For elections made on or after February 1, 2011, in mo-nthly or-biweekly installments, paid
Post-tax over a period of time not to exceed eight years; or ' B

4. A combination of a lump sum and installments.

F. Any member electing to pay the contributions in instaliments or to make the lump sum payment
by pre-tax payrolil deduction on or before January 31, 2011 shall execute a binding irrevocabie payroll
authorization form authorizing the payment of the required contributions by payroli deduction. The
payroll authorization form shall be filed with the director of finance. C

The election to redeposit accumulated contributions in the retirement fund and the authorization to
redeposit by payroil deductions shall be irrevocable. During the time the irrevocable election is in effect,
no direct payments from the member fo the retirement fund shall be made by the member or accepted

by this plan. -

G. Any member electing fo pay contributions in instaliments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroli authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shallbe -
revocable. During the fime the revocabie eléction is in effect, the member may make additional direct
payments to the retirement fund for the purchase of such service credit. '
~ H. Al contributions under Subsections E.2. and F. shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h)(2).

- L Onorafter July 1, 2006, if a member who is employed in the police department wishes to have
such prior service credited fo him or her, and the member does not otherwise qualify under this Section -

3.36.710, the memiber shall file a written notice of election to redeposit with the secretary to the

retirement board and, prior to his or her retirement, shall redeposit and pay into the retirement fund:

1. All of the accumulated contributions previously withdrawn by or returned to said member;
plus s , R o

‘2. An amount equal to the interest that would have been eamed on the accumulated:
contributions, at the actual rate eared by the retirement plan, as of the date the member files the
election to redeposit if the contributi_ons had not been withdrawn by or returned to the member; pius

3. Interest on the unpaid balance of all such moneys, at the actuarially assumed interest rate,
from the date the member files the election to redeposit to the date all such moneys are fully paid into

the retirement fund.
J.  If a member elects to red'eposit and pay the moneys speciﬁed in Subsection D. or Subsection 1.

abo&e, and subsequently does redeposit all such moneys as provided in this section, such member shall
be credited under this pian for all the service for which he or she lost credit upon the withdrawal or return
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of the accumutated contributions.

K.  If a member elects to redeposit and pay the moneys spec;t" ed in Subsection D. or Subsectlon L
above, but falls to complete the redeposit, then: ,

1. If the failure to complete the redeposut is because of death of the member, whife a member of
this pian but prior to retirement, the member shail be credited with the amount of service which is
determined by the board to be attributable to the amount of accumulated contributions redeposited as of

the date of the member’s death

2. Ifthe failure to complete the redeposit is for any reason ‘other than the death of the member
prior to retirement, any amounts redeposited pursuant to the election provided by this section shall be
credited to the member's accumulated normal contributions account but the member shall receive no
credit for any service lost because of the previous withdrawal or return of contributions.

(Prior code § 2903.160; Ords. 22017, 26005, 28030, 28886.)

13.36.715  Special window period for repurchase of prior service credit.

‘ A Notwithstanding the provisions of Subsectlons B. and C. of Section 3.36. 710, any member who
withdrew or was paid his or her accumulated contributions and was subsequently reemptoyed inthe

~ police department or fire department of this city and who failed to elect to have prior service credifed to -

him or her, may make such election by filing with the secretary of the retirement board on or before

August 30, 1985, and no later, a written statement declaring such election and by redepositing and

repaying all accumulated contributions previously withdrawn by or paid to said member, together with

interest théreon as provided in Subsection D. of Section 3.36.710, within the time and in the manner -

provided by the retirement board.

B. Ifsuch member does not file such statement onor before Aﬁgast 30, 1985, or does not
redeposit and repay said moneys within the time and in the manner provided by the retirement board,
said member shall be deemed to have elected not to have prior service credited to him or her.

C. To be eligible for the election provided in this Section 3.36.715, such member must be a
member of this retirement plan on the date he or she files said written statement with the secretary of the

retirement board. No prior service shall be credited to any person who, on the date said written
statement is filed with the secretary, is not or was not a member of this retirement plan because of
retirement or because of termmatron or suspension of membership under the provisions of this Code.

(Ord. 26005.)

3. 36. 717  Service credit for time on unpaid leave of absence.

A Subject to the cond;tlons limitations and requirements of this Section 3.36.717, on or after July
- 1, 2006, a member of this plan who is employed in the police department may purchase service credit in

this pian for eligible tlme on unpaid leave of abserice.

B. For theé purpose of this section, “eligible time on unpaid leave of absénce” means time for which
the member was on leave of absence from his or her employment in the police department and for which
the member received no compensatton from the city, but does not include:

1. Any time prior to the date the person first became a mempber of this plan,

2. Time m military service that would otherwise be eligible for service credit under any other |
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provision of this plan;

3.  Time for which the member receives any service credit in a recipr,océl system -(aé described

in Part 16 of this chapter); or-

4, Any time for which the person was absent from service because of suspension or other

~ disciplinary action.

in the event there is ariy dispute regarding a member's eligibility to puréhase service credi_tffor

ime on unpaid leave of absence, the contributions required, or the amount of service to be
Il determine the issue based on the relevant information presented

C.
eligible t
credited to a member, the board sha
to the board. , -

D. If amember wishes to purchase service credit for time on unpaid leave of absence, the member
shall file a written notice of election to purchase such service credit with the secretary to the retirement
board and shall submit to the secretary an amount of money determined by the secretary to be the cost
of the actuarial services necessary to determine the cost of the additional benefits to be purchased. In
addition, prior to his or her retirement, the member shall pay into the retirement fund the full cost of any
and all additional benefits that accrue to the member and the member's survivors as a result of the

purchase of service credit for time on unpaid leave of absence, as follows:

. 1. The cost of the additional benefits shall be actuarially determined as the difference between
(a) the value of the benefits calculated including service credit for the time on unpaid leave of absence
and (b) the value of the benefits calculated without service eredit for the time on unpaid leave of

absence. .

The cost of the additional benefits shall be determined using the interest rate and life

5
quivalents of the optional settlements provided

expectancy tables used in determining the actuarial e
under Part 9.5 of this chapter.

. 3. The cost of the additional bene
Chapter 3.44.

4. if the member elects the instaliment paymént option described below, me
interest on the outstanding balance at the actuarially assumed.interest earnings rate.

fits shall include any cost-of-living-adjustments provided under

mber shall also pay

Subject to any limits on annual contributions imposed by Section 415 of the Internal Revenue

E.
paid leave pf absence shall pay into the

Code, any member who elects:to purchase service credit for un
retirement fund the moneys specified in Subsection D:.

1 In one lump sum within sixty days from and after the date the member files with the secretary

of the rc;,tirement board the' election to purchase service credit; or

2.~ Onor before January 31, 2011, in monthly or biweekly instaliments, paid pre-tax 'over a
period of time not to exceed eight years; or o

: 3. Onorafter February 1, 2011, in monthly or biweekly instaliments, paid post-téx over a period
of time not to exceed eight years; or - ' : S

4. A combination of a lump sum and installments.
F.  Any member electing to pay the contributions required by this Section 3.36.717 in instaliments

or to make the lump sum payment by pre-tax payrol! deduction on or before January 31, 2011 shall
execute a binding irrevocable payroll authorization form authorizing the payment of the required

hddime [l mmm YoV P O SR S S W R,
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contributions by payroll deduction. The payroll authorization form shall be filed with the director of
finance. The election to purchase service credit for time on unpaid leave of absence and the
authorization to redeposit by payroll deductions shali be irrevocable. During the time the irrevocable
election is in effect, no direct payments from the member to the retirement fund shall be made by the

member or accepted by this plan
G Any member elecﬁng to pay contributions in installments or to make the lump sum payment by

payréll deduction on or after February 1, 2011 shall execute a payroll-authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall

be filed with the director of finance. Such election executed on or after February 1, 2011 shai be

revocable. During the time the revocable election is in effect, the member may make addmonal direct
payments to the retirement fund for the purchase of such service credit.

H Al contnbuttons under Subsectlons E.2. and F. shail be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 41 4(h)(2)

. . If a member elects o purchase service credit for unpaid leave of absence and pay the moneys

speéuf“ éd in Subsection D. above, and subsequenﬂy does pay all such moneéys as provided in this
section, such member shall receive service credit under this plan for the time on unpaid leave of

absence.

J. i#f a member elects to purchase service credit for time on unpaid leave of absence and _pay the

monéys specified in Subsection D., but fails to complete the payment because of a separation from city

service whether by reason of retirement or death or otherwise, then the member shall be credited with
the amount of service that is determined by the board fo be attributabie to the amount of money paid as

of the date of the member's separation from city service.

K.  Under no circumstances shafl the service credit for time on unpaid Ieave of absénce be included
in the determination of service credit for qualification for medical benefits provided under Part 14 of this’
chapter or for the qualification for dental benefits provided under Part 15 of this chapter.-

(Ords. 28030, 28886.) -
Part5.5 BENEFITS GE.NERALLY
Sections: |
3.36.730 Benefit ﬁmitation_s’.

3.36.735 Combensation limitation.

'3.36.740  Service credit eligibility under plan—approved domestic relations
orders. ' ' :

3.36.745 " Benefit clarifications.
3.36.746 Minimum distributions.

3.36.747  Vesting.

' 3.36.730 Benefit limitations.
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g any other law, the benefits péyable to any person who becomes a
ry 1, 1990, shall be subject to the limitations set forth in Section
applicable to governmentai plans and as set forth in this Section

A. General. Notwithstandin
member of this plan on or after Janua
415 of the Internal Revenue Code as

3.36.730.

B. Priorto January 1, 1990. Notwithsiandihg any other law, the benefits payable fo any person

who became a member of this plan prior to January 1, 1990, shall be limited as provided in Section 415

(b)(10) of the Internal Revenue Code to be no less than the accrued benefit of the member determined .

without regard to any benefit increases pursuant to any amendment of this plan adopted after QOctober
14, 1987. : : : .

_ C. Participation in other qualified plans: aggregation of limits. The 415(b) limit with respect to any
member who at any time has been a member in any other defined benefit plan as defined in Section 414

(i) of the Internal Revenue Code maintained by the member's employer in this plan shall apply as if the

total benefits payable under all such defined benefit plans in which the member has been a member

were payable from one plan.

D. -Basic 415(b) limitation.

: 1. Before January 1, 1995, a member may not receive an annual benefit that exceeds the limits
specified in Section 415(b) of the Internal Revenue Code, subject to the applicable adjustments in that
section. On and after January 1, 1995, a member may not receive an annual benefit that exceeds the
dollar amount specified in Section 41 5(b)(1)XA) of the Internal Revenue Code, subject to the applicable
adjustments in Section 415(b) of the Internal Revenue Code and subject to any additional limits that may’
be specified in the retirement system. In no event shall a member's benefit payable under the plan in
any limitation year be. greater than the limit applicable at the annuity starting date, as increased in
subsequent years pursuant to Section 415(d) of the Internal Revenue Code and the regulations

. thereunder. :

2. For purposes of Section 415(b) of the Interna! Revenue Code, the “annual benefit” means a
benefit payable annually in the form of a straight life annuity (with no anciilary benefits) without regard to -
the benefit attributable to after-tax employee contributions (except pursuant to Section 41 5(n) of the
Internal-Revenue Code) and to roilover contributions (as defined in Section 415(b)(2)(A) of the Internal
Revenue Code). The "benefit attributable” shali be determined in accordance with treasury regulations.

E. Adjustments to basic 415(b) limitation for form of benefit.

plan is other than the form specified in Subsection D.2., then the
s the equivalent of the annual benefit, using factors prescribed in

1. ifthe benefit under the
benefit shall be adjusted so that it i
- treasury regulations..

2. If the form of benefit without regard to the automatic benefit increase feature is not a straight
life annuity or a qualified joint and survivor annuity, then the preceding sentence is applied by either
“reducing the Section 415(b) of the internal Revenue Code limit applicable at the annuity starting date as
specified in Subsection c. below, or adjusting the form of benefit to an actuarially equivalent amount
(determined using the assumptions specified in Treasury Regutation Section 1.415(b)-1(c)(2)(ii)} that

takes into account the additional benefits under the form of benefit as follows: - _

a. For a benefit paid in a form to which Section 41 7(e)(3) of the Internal Revenue Code does

not apply (i.e., a monthly benefit), the actuarially equivalent straight life annuity benefit that is the greater

of:

Th.e ann_ualvamount of the straight fife annuity (if any) payable to the member under the

i .
plan commencing at the same annuity starting date as the form of benefit to the member: or

B dem e e o
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ii.  The annual amount of the straight life annuity commencing at the same annuity starting
date that has the same actuarial present value as the form of benefit payable to the member, computed
using a five percent interest assumption (or the applicable statutory interest assumption) and (i) for years
prior to January 1, 2009, the applicable mortality tables described in Treasury Regulation Section 1.417

“(e)- 1(d)(2) (Revenue Ruling 2001-62 or any subsequent revenue ruling modifying the applicable
provisions of Revenue Ruhngs 2001-62), and (ji) for years after December 31, 2008, the applicable -
mortality tables described in Section 417(e){3)}(B) of the Infernal Revenue Code (Notice 2008-85 or any
subsequent Internal Revenue Servuce guudance implementing Section 41 7(e)(3)(B) of the !ntemal

Revenue Code});

b.. - For a benefit paid in a form to which Séctlon 41 7(8)(3) of the Internal Revenue Code
applies (i.e.,.a lump sum benefit), the actuarially equivalent stralght life annuity benefit that is the

greatest of:

i.  The annual amount of the straight life annuity commencing at the anhuity starting date
that has the same actuarial present value as the particular form of benefit payable, computed using the
interest rate and mortality table, or tabular factor, specified in the plan for actuarial experience;

ii. The annual amount of the straight life annuity commencing at the annuity starting date

that has the same actuarial present value as the particular form of benefit payable, computed using a
five and one-half percent interest assumption (or the applicable statutory interest assumption) and (i) for
years prior {o January 1, 2009, the applicable mortality table for the distribution under Treasury '
Regulation Section 1 417(e)—1 (d}(2) (the mortality table specified in Revenue Ruling 2001-62 or any

subsequent revenue ruling modifying the applicable provisions of Revenue Ruling 2001-62), and (i) for
years after December 31, 2008, the applicable mortality tables described in Section 417(e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service gu:dance ‘

implementing Section 417(e)(3)(B) of the Internal Revenue Code); or

i. The anhual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present vaiue as the particular form of benefit payable (computed using the
applicable interest rate for the distribution under Treasury Regulation Section 1.417(e)-1(d)(3) (the thirty-
year Treasury rate (prior to January 1 2007, using the rate in effect for the month prior to retirement, and
on and after January 1, 2007, using the rate in effect for the first day of the plan year with a one-year

stabilization period)) and (i) for years prior to January 1, 2009, the applicable mortality rate for the
distribution under Treasury Regulation Section 1 417(e) 1(d)(2) (the mortality table specified in Revenue
Ruling 2001-62 or any subsequent revenue ruling modifying the applicable provisions of Revenue Ruling
2001-62), and (i} for years after December 31, 2008, the applicabie mortality tables described in Section
417(e)(3)(B) of the Internal Revenue Code: (Notlce 2008-85 or any subsequent Internal Revenue Service
“guidance |mpiement!ng Sectlon 417(e)(3)(8) of the internal Revenue Code), divided by 1.05.

¢. The actuary may adjust the 415(b) limit at the annwty starting date in accordance with the
above Subsections a. and b. -

F. Benefits for which no adjustment of 415(b) l|m|t is required. For purposes of this section, the
following benefits shall not be taken into account in adjustlng these limits:.

1. Any ancﬂlary benefit which is not directly related to retlrement mcome benefits;

2. That portion of any joint and survivor annuity that constitutes a qualified joint and survivor
annuity;

3. Any other benefit not required under Section 41 5(b)(2) of the Internal Revenue Code and
treasury regulations thereunder to be taken into account for purposes of the limitation of Section 415(b)

(1) of the Internal Revenue Code.
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‘G, Other adjustments in 415(b) limitation.

1. In the event the member's retirement benefits become payable before age sixty-two, the fimit
prescribed by this section shali be reduced in accordance with treasury regulations pursuant to the
provisions of Section 415(b) of the Internal Revenue Code, so that such limit {as so reduced) equals an

annual straight life benefit (when such retirement income benefit begins) which is equivalent to a one.

hundred sixty thousand dollar (as adjusted) annual benefit beginning at age sixty-two.

2. Inthe event the member's benefit is based on at least fifteen years of service as a full-time
employee of any police or fire department, on fifteen years of military service, or on any combination of
these two types of service, the adjustments provided for in Subsection 1. above shall not apply.

3. The reductions provided for in Subsection 1. above, shall not be appiic'able fo pré-rétirement
disability benefits or pre-retirement death benefits. : L .

Less than ten years of service adjustment for 41 5(b) limitations. The maximum retirement
pleted less than ten years of participation shall be the
amount determined under Subsection D. multiplied by a fraction, the numerator of which is the number
of the member's years of service and the denominator of which is ten. The reduction provided by this
subsection cannot reduce the maximum benefit below ten percent. The reduction provided for in this
subsection shall not be applicable to pre-retirement disability benefits or pre-retirement death benefits.

H.
benefits payable to any member who has com

I Ten thousand dollar limit. Notwithstanding the foregoing, the refirement benefit payable with
respect to a member shall be deemed not to exceed the 415 limit if the benefifs payabie, with respect to
such member under this plan and under all other qualified defined benefit pension plans to which the
member's employer contributes, do not exceed ten thousand dollars for the applicable limitation year
and for any prior limitation year and the employer has not at any time maintained a qualified defined

contribution plan in which the member participated.

J.  Effect of COLA without a lump sum component on 415(b) testing. Effective-on and after Januéry
1, 2008, for purposes of applying the limits under Section 415(b) of the Internal Revenue Code (the
“limit") to a member with no-lump sum benefit, the following shall apply: -

pplied to the member's annual benefit in the member's

1. Amember's applicable limit shall be apy
ving adjustments under Section 3.44.150;

first limitation year without regard to any cost of li

2. To the extent that the member's annual benefit equals or exceeds the limit, the member shall
no longer be eligible for cost of living increases until such time as the benefit plus the accumulated

increases are less than the limit; and

3. Thereafter, in any subsequent limitation year, a member's annual benefit, including any cost
of living increases under Section 3.44.150, shall be tested under the then applicabie benefit iimit,
including any adjustment to the Section 415(b)(1)(A) of the Internal Revenue Code dollar limit under
Section 415(d) of the Intemal Revenue Code, and the regulations thereunder.

K. Reduction of benefits priority. Reduction of benefits and/or contributions to ali plans, where .
required, shall be accomplished by first reduging the member's benefit under any defined benefit plans in
which the member participated, such reduction fo be made first with respect to the plan in which the
member most recently accrued benefits, and thereafter in such priority as shall be determined by the -
plan and the plan administrator of such other plans, and next, by reducing or allocating excess - ‘
forfeitures for defined contribution plans in which the member participated, such reduction fo be made

"~ first with respect to the plan in which the member most recently accrued benéfits and thereafter in such .
priority as shall be established by the plan and the plan administrator for such other plans provided,
however, that necessary reductions may be made in a different manner and priority pursuant to the
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, agreef'nent of the blaﬁ and the plan administrator of all other plans covering such memrbe'r.

L: Notwithstanding Subsections A. and B. above, in the event Section 415 of the Internal Revenue
‘Code is repealed, amended or qualified, by statute or otherwise, to permit all or any members of this
plan or such members' beneficiaries to receive benefits that are not subject to the limitations set forth in
Section 415, then immediately thereupon such benefi ts shall be pasd to such members or thelr

beneficiaries.

M. Sectlon 415(c) limitations on contnbutlons and other additions. After-tax member contributions
or other annual additions with respect to a member may not exceed the lesser of forty thousand dollars
- {as adjusted pursuant to Section 415(d) of the Internal Revenue Code) or one hundred percent of the’

member's compensation. Annual additions are defined to mean the sum (for any year) of employer
confributions to a defined contribution plan, member contributions, and forfeitures credited to a
member's individual account. Member contributions are determined without regard to picked- -up

employee contributions that are paid to the retirement system.

"Compensataon for purposes of this section, subject to annual hmlts under Section 401(3)(17) of
the IntemaF Revenue Code, shall be as defined under Treasury Regulation Sect|on 1.415(c).

| {Ords. 23284, 23316, 28773, 28886.)

3.36.735 Compensation limitation.

A. Nohmthétandnrig any other law, except as provided in Subsection A.3 and B. below, for any
person wha becomes a member of this plan on or after January 1, 1996, the annual compensation taken
into account under this plan shall be subject to the limitation set forth in Sectlon 401(a)(17) of the -

Internal Revenue Code of 1986, as amended

_ 1.  Effective with respect fo plan years beginning on and after January 1, 1996, and before

" January 1, 2002, the annual compensation of a plan member which exceeds one hundred fifty thousand

doltars (as adjusted for cost-of-living increases under Section 401(a)(17)(B) of the Internal Revenue

Code), shall be disregarded for purposes of computing employee contributions to or benefits due from

the retirement plan. Effective only for the 1996 plan year, in determining the compensation of an

employee eligible for consideration under this provision, the rules of Section 414(g)(6) of the Intemal

~ Revenue Code shall apply, except that in applying such rules, the term “family” shal! include only the
spouse of the member and any lineal descendants of the employee who have not attained age nineteen

before the close of the year

2. Effectlve with respect to plan years beginning on and after January 1, 2002, the annual
compensation of a pfan member which exceeds two hundred thousand dollars (as adjusted for cost-of-
living-increases in accordance with Section 401(a)(1 7)B) of the Internal Revenue Code), may notbe .

* taken into account in determmmg benef ts or employee contnbut:ons due for any plan year. “Annual
compensation” means compensation dunng the plan year or such other consecutive twelve-month
- period over which compensatlon is-otherwise determined under the plan (the determination period). The
cost-of-living adjustment in effect for a calendar year applies to annual compensation for the
determination period that begins with or within such calendar year If the deteérmination period consists
of féwer than twelve months, the annual compensatnon limit is an amount equal to the otherwise
appllcable annual compéensation limit multiplied by a fraction, the numerator of whicti is thé riumber of
months in the sHort determination pericd, 2nd the dénominator of which is twelve. If the tompensation
for any prior determination period is taken into accotint in determming a plan member’s contributions or
benefits for the current plan year, the compensation for such prior determlnat:on period is subject to the

appllcab!e annual compensation limit in effect fOr that prior period.

3.  As used in this Paragraph 3., the term “eligible member” means a person who ﬁrst became a
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-

member of the retirement plan prior to January 1, 1996. Pursuant to Section 13212(d)(3)(A) of OBRA
‘93, and the regulations issued under that section, eligible members are not subject to the limits of -

Section 401(a)(17) of the Internal Revenue Code.

B. In the event Section 401(a)(17) of the Internal Revenue Code is repealed, amended or qualified,

by statute or otherwise, to relieve all or any members of this plan described in Subsection A. from the
limitation set forth in. Section 401(a)(17), then,

Se€ for those members no loriger subject to the limitation, the
annual compensation taken into account under the plan shall be calculated without such limitation.

(Ords. 25000, 28886.)

13.36.740 Service ;:redit eligibility under pian-approved domestic relations orders.

A This section shall apply only in a case in which a court has ordered an amount 6r percé,ntaée of
the service credit of a participant to be credited to an alternate payee's separate aceount pursuant to a
plan-approved domestic relations order which meets the requirements of Section 3.36.3600 of this

chapter.

B.  Solely for the purpose of meeting the minimum service requiremerits for a participant's or
eligible survivor's qualification for retirement benefits, monthly allowances, survivors’ benefits, medical
benefits and dental benefits under this Plan, the service credit of the participant shall be aggregated with

- the service credit awarded the alternate payee.

- C. Soléfy for the purpose of determining whether the participant is eligible to retire in order that an ‘

alternate payee may begin distribution from the alternate payee's separate account under Section
3.36.3630, the service credit of the participant shall be aggregated with the service credit awarded the

alternate payee.

D.  For the purposes of this section, the terms "participant” and "afternatepaye.e" shall have the

heanings set forth in Part 17 of this chapter.
(Ords. 25989, 27712.) .

3.36.745 Benefit clar_iﬁcations.-

A. The purpose of the plan is to secure contributions for the city and from employees, and to
distribute plan assets only to members, retired members, and their beneficiaries, pursuant to the plan's

plan of benefits and to pay reasonable expenses of administration.. -

. B.  Priorto the satisfaction of all liabilities with respect to members, fofmer members and their
beneficiaries, no part of the plan's assets or incoine may be used for, or diverted to, purposes Gttier than
for the exclusive benefit of members, former members, or their beneficiafies,

C.  In conformity with Section 410(a)(8) of the' Intermial Revenue Code, forfeitures afising from
termination of employment, death, or for any dthér reason will hot be applied to increase the benefits any
member, formeér member, or beneficiary would otherwise have received from the plan at any time priorto
the termination of the plan. - '

D.  Upon termination of the plan or upon the complete discontinuance of contributions t¢ the plan,
the rights of each member, former member and beneficiary to benefits accrued to the date of such '
termination or discontinuance are non-forfeitable, : - o

(Ords. 27768, 28886.)
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3.36.746 Minimum distrtbutiene.

Notwithstanding any other provrsron of this chapter the drstnbutron of a retirement allowance shall be
subject to a gpod faith interpretation of the minimum distribution rules of Section 401(a)(9) of the Internal
Revenue Code and the regulations promulgated thereunder, as appllcable to a governmental plan within
the meaning of Section 414(d) of the Internal Revenue Code. In addition, payment of a member's
retirement allowance shall commence no later than the later of the following:

A The April 1 following the end of the calendar year in which the member attains age seventy and
one»ha!f or

B. The April 1'followrng the.end of the calendar year in which the rnember refires. if a member fails
to apply for retirement benefits by the later of either of those dates, the board shall begin distribution of
the monthly benefit in the form provrded under the applicable provision of Part 6 of Chapter 36.

~ C. The member's entire interest must be distributed over the member's life or the lives of the
member and a designated beneficiary, or over a period not extending beyond the life expectancy of the

member, or of the member and a designated beneficiary.

D. For purposes of this section, the retirement plan pursuant to a qualified domestic relations
order, may estabﬁsh separate benefits for a member and nonmember.

E. Ifa member dres after the requrred dlstnbutton of benefits has begun, the remaining portion of
the member's interest must be dlstnbuted at least as rapidly as under the method of dlstrlbutfon before

the member's death.

F. If a member dies before required distribution of the member's benefits has begun, the member's
entire interest must be distributed within five years of hxs death, unless it is to be distributed i in

accordance with the following rules:

1. If themember's su‘rviving spouse is the sole designated beneficiary, the member's remaining
interest in the plan is distributed or begins to be distributed by December 31 of the calendar year
immediately following the calendar year in which the member died or by December 31 of the calendar
year in which the participant would have attained age seventy and one-half, if later, and if the surviving
spouse dies before the distribution to the surviving spouse begins, this section shall be apphed as |f the

: sur\nvmg spouse were the plan member; or

2. If the member's surviving spouse is not the sole des;gnated benef mary, the member's.
remaining interest is to be distributed over the life of the designated beneficiary or over a period not
extending Beyond the life expectancy of the desngnated beneficiary; and such distiibution begins no later
than December 31 of the calendar year immediately foilowmg the. calendar year of the member's death

G. The amount of an annuity paid to a member's beneficiary may not exceed the ma)qmum
determined under tie incidental death benefit requarement of Section 401(a)(9)(G) of the Internal
Revenue ‘Code, and the minimum dlstnbutron incidental benefit rule under Treasury Reguiation Sectlon

1.401(a)(9)-6, QBA-2.

. H. Thedeath and dlsaballty benefits provided by the retirement system are limited by the incidental.
benefit requirement set forth in Section 401(a)(9)G) of the Internal Revenue Code and Treasury
Regulation Section 1.401-1(b)(1)(i) or any successor regulation thereto. These incidental death and
disability benefits include any lump sum death benefits and any disability benefits. As a result, the total
death or disability benefits payable may not exceed twenty-five percent of the cost for all of the

members benef ts received from the retirement plan.
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7 I Notwithstanding the other provisions of this rule or the provisions of the treasury regulations,
benefit options may continue so long as the option satisfies Section 401(a)(9) of the Internal Revenue

Code based on a reasonable and good faith interpretation of that section.

(Ords. 27768, 28886.)

3.36.747  Vesting.

percent vested in his or her service retirement benefit upon

A. A member shall be one hundred .
t benefit under the applicable provisions of the retirement

attaining -eligibility for a service retiremen
system.

B. A plan member shall be one hundred percent vested in his or her accumulated contributions at

- all times. ‘

C. An affected plan member shall be one hundred percent vésted in his or her accrued benefit, to
the extent then funded, in the event the retirement system is terminated in whole or in part or
contributions are completely discontinued. '

D.  For the purpose of this Section 3

.36.747 "vested” shall mean the'nonforfeitable right to the
benefit the member has accrued. . . : B ,

Nothing contained in this Section 3.36.747 shall be construed or interpreted to limit modification

of bEe.nefits; to the extent.that such modification is otherwise allowed under federal and state law.
(Ord. 28886.) | o
Part6 :
RETIREMENT FOR SERVICE
_ Seqtions: ,

3.36.750  Voluntary retirement for service.

3.36.760  Service retirement for members by reason of contract with county of
Santa Clara Central Fire Protection District. ‘ : :

1 3.36.770  Involuntary retirement for serﬁce - Discretion of board. -
3.36.780  Compulsory retirement for service at a'ge seven'ty._

-'3.36.'790 Service retirement allowance - Re_tirément prior to August 1, 1968.
or on or after January 1, 1970, at age fifty-five or more, but prior to February 4,
1996. ' o ‘ : ‘
3.36.805 Sérvice. retirement allowance - Retifement on or after Febfuary 4'.'
1996, but prior to February 4, 2000. o ' ]

3.36.800 Service retirement allowance - Retiréme‘nt on or after August 1, 1968,

3.36.807 Service retirement allowance - Retirément on or after February-4,

AR e fem e o -
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2000.

+ 3.36.808  Service retirement allowance for members employed in ﬁre
department - Retirement on or. after February 4, 2000.

3.36.809 Service Retirement Allowance for Members Employed in Police
Department - Retirement on or after February 4, 2000.

3.36,810 Service retirement allowance - Retirement on or after August 1 1968,
at age fifty to fifty-five.

3.36.820 Eligibility conditions.

3.36.830 Termination of service retlrement benef ts for treason or conwctlon of
felony.

3.36.750 Voluntary retirement for service.

A. - Prior to August.1, 1968, a member shall be retired for service, upon his written application to the
retirement board, if he has attained fifty-five years of age and is entitied to be credited with twenty or

more years of service.

B. On or after August 1, 1968, subject to the provisions of this chapter, a member shall be retired .
for service, upon his written application to the retirement board, if he has attained fifty years of age and
is entitled to be credited with twenty or more years of service, or if he is entitled to be credited with th:rty
or more years of servrce regardless of whether he has attained ﬁfty years of age. ‘

(Pnor code § 2903.1 75, Ord. 21686.)

3.36.760 Servrce retlrement for members by reason of contract with county of Santa
C!ara Central Fire Protection District. _

Notwithstanding any other provisions of this chapter and Chapters 3.20 through 3.32,3.40 and 3.44,
any person who does not qualify for service retirement under any other provisions of this chapter and
Chapters 3.20 through 3.32, 3.40 and 3.44 and becomes a member of this system pursuant to an
"Agreement Between the City of San José and the Santa Clara County Central Fire Protection District
Providing for the Furnishing by City of Certain Fire Services Within a Portion of the Service Area of said -
District,” dated August 16, 1877, shall be retired for service, upon his written application to the retirement
board, if he has attained fifty-five years of age, and shall be paid from the retirement fund a monthly
- allowance equal to 2.5 percent of his final compensation for each full year of service; provided, however, _
that in no event shall his monthly allowance exceed a maximum of seventy-five percent of his final
compensation. in.computing the amount of allowance payable, pro rata credit shall be given for a portion
of a full year. If the said person qualifies for service retirement or.is eligible for retirement benefits under
any.other provision of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44, he or his "
beneficiaries may avail themselves of such other provisions. at their option in place of the benefits herein
provrded by this section and Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140; provided, that if
said person is credited with less than twenty years of service at the time he wishes to retire for service or
at the time his beneficiaries are eligible for benefits, said person must retire under this section and
receive benefits pursuant to Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140. ,

(Prior code § 2903.175(a); Ord. 19123.) -
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3.36.770 Involuntary refireme‘nt for service - Discretion of board.

Subject to the provisions of this chapter, the retirement board, on its own motion, by a vote of not less
than four-fifths of the total authorized membership of the board, may retire a member for service,
notwithstanding the factthat such member may not have requested or consented to or is opposed to
such retirement, if such member has attained fifty-five years of age and is entitled to be credited with

twenty or more years of service, or if such member is entitled to be credited with thirty or more years of
service regardless of whether he has attained fifty-five years 6fage.© - o )

(Prior code § 2903.176; Ord. 21686.)

3.36.780 - Compulsory retirement for service at age seventy.

~ A. Subject to the provisions of this Chapter 3.36, a member shall and must be_retiréd for service
upon attaining the age of seventy years regardless of the number of years of service for which such
member is entitled to credit. Each such retifement shall be effective as of the date such member attains -

the age of seventy years. :

B. - Nothing hereinabove contained in this section shall be deemed to deprive a member of such
right, if any, as he may have {o retire at age seventy for disability under and pursuant to the provisions of
the following Part 7 of this chapter if he qualifies and is eligible for disability retirement under the
provisions of said Part 7; provided, however, that if he retires pursuant to the provisions of Part 7, he
shall be entitled only fo such retirement benefits as are provided by the provisions of said Part 7, and
shall not be entitled to any benefits whatsoever under the provisions of this section of this Part6. .

(Prior code § 2903.177; Ord. 21732.)
3.36.790 Service retirement allowance - Retirement'p_rior to August 1, 1968.

Subject to the provisions of this Chapter 3.36, if a member retired for service prior to August 1, 1968,

pursuant to the provisions of Sections 3.36.750, 3.36.770 or 3.36.780, he shall be paid from and after
ent fund, a monthly

service retirement allowance equal to fifty percent of his final compensation.

(Prior code § 2903.178.)

_3.36.300 Service retirement allowance - Retirement on or after August 1, 1968, br on'or
after January 1, 1970, at age fifty-five or more, but prior to February 4, 1996. =

A. Subject to the provisions of this Chapter 3.36, if a member retired for service on or after August
1, 1968, but before January 1, 1970, pursuant to the provisioris of Section 3.36.750, 3.36.770 or
3.36.780, and if in addition such member had attainéd the age of fifty-five years as of the date of
commencémerit of retirement, then he or she shall be paid from the retirement fund, from and after the
date of retirement and during the remainder of his or her lifetime, a monthly service retirement allowance
equal to fifty percent of his or her final compensation plus one and two-thirds percent of his or her final
compensation for each full year of service in excess of the first twenty years of service for which the
member is entitled to credit; provided, however, that in no event shall the monthly service retirement

allowance exceed a maximum of sixty-six and two-thirds percent of the member's final compensation. In
ice in excess of the first twenty years, pro rata credit

shall be given for a fraction of a full year.
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B. Subject to the provisions of this Chapter 3.36, if a member refired or retires for service on or
after January 1, 1970, but before February 4, 1996, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, and if, in addition, the member attained or shall have attained the age of fifty-five
years as of the date of commencement of retirement, or if the member had been entitled to thirty years
of service regardless of whether the member had attained the age of fifty- -five years, then he or she shall
be paid from the retirement fund the following monthly service retirement alldwance: : '

1. From and after the date of retirement to September 1, 1970, the m,onthly service retirement
allowance shall be equal to fifty percent of his or her final compensation plus one and two-thirds percent -
of his or her final compensation for each full year of service in excess of the first twenty years of service
for which the member is entitled to credit; provided, however, that in no event shall the-monthly service
retirement allowance during such period exceed a maximum of sixty-six and two-thirds percent of the

member's final compensation; and

' 2. During the remainder of his or her lifetime from and after September 1, 1970, the monthly
service retirement ailowance shall equal fifty percent of his or her final compensation plus two and one-
-half percent of his or her final compensation for each full year of service in excess of the first twenty
years of service for which the member is entitled to credit; provided, howeéver, that in no event shall the
monthly service retirement allowance during said period exceed a maximum of seventy-five percent of

the member's final compensatlon

- C. For the purposes of this Section 3.36.800, "service" means service perfOrmed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shali not include
service as an officer or employee of a rec1procal agency whlch is used to quallfy for benefits pursuant to

Section 3. 36 3030.

D. in computlng the amount of allowance payable for service in excess of the first twenly years
pro rata credit shall be given for a fraction of a full year.

(Prior code § 2903.179; Ords. 21686, 25614.)

3. 36 805 Service retirement allowance Retlrement on or after February 4, 1996, but
prior to February 4, 2000. :

A. Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after February 4, 1996, but prior to February 4, 2000, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid from the retirement fund a monthly service retirement
allowance equal to two and one-half percent of his or her final compensation for each of the first twenty
years of service plus three percent of his or her final compensat[on for each full year of service in excess
of the first twenty years of servige; prov;ded however, that in no event shall the monthly service
.~ retirement aliowance exceed a maximum of eighty percent of the member's final compensation.

B. Forthe purposes of this Section 3.36.805, "servlce" means service performed for the city and
for which the member is entitled to credit under the pfowsuons of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which i is used to qualify for benefits pursuant to

Section 3.36.3020.

C. In computlng the amount of allowance payable for service in excess of the first twenty years,
~ pro rata credit shall be given for a fraction of a full year

(Ords. 25614, 26229,_)

3.3"6.807 Service retirement allowance - Retirement on or after February 4, 2000.
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" A.  Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after February 4, 2000, pursuant to the provisions of Section 3.36.750, 3.356.770 or 3.36.780, then he or
she shall be paid from the retirement fund a monithly service retirerent allowance equal to two and one-
half percent of his or her final compensation for each of the first twenty years of service plus three
- percent of his or her final compensation for each of the next five full years of service plus four percent of

his or her final compensation for each full year of service in excess of the first twenty-five years of
service; provided, however, that in no event shall the monthly service retirement allowance exceed a
maximum of eighty-five percent of the membér's final compensation. . .

. B.  Forthe purposes of this Section 3.36.807, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

C.  In computing the amount of allowance payable for service in excess of the first twenty years,

pro rata credit shall be given for a fraction of a full year. -

(Ord. 26229.)

3.36.808 Service retirement allowance for members employed in fire department -

Retirement on or after February 4, 2000. '

A.  Subject to the provisions of this Chapter 3.36, if a member employed in the fire department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2008, pursuant to the _
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement allowance calculated in accordance with Section 3.36.807.

if a member employed in the fire department

B. Subjectto the provisions of this Chapter 3.36,
rsuant to the provisions of Section 3.36.750,

retired or retires for service on or after July 1, 2008, pu
3.36.770 or 3.36.780, then: - '

' 1. If the person was credited with less than twenfy (20) years of service credit at the time of
retirement, he or she shall be paid from the refirement fund a monthly service retirement allowance
equal to two and one-half (2 1/2) percent of his or her final compensation for each year of service credit.

© . 2. If the person was credited with twenty (20) or more years of service credit at the time of
retirement, he or she shall be paid from the retirement fund a monthly service retirement allowance
equal to three (3) percent of his or her final compensation for each year of service credit; provided,
however, that in no event shall the monthly service retirement aliowance exceed a maximum of ninety

(90) percent of the member's final compensation.

C. Forthe 'purpbses of this Section 3.36.808, "service" means service performed for the city and
provisions of this chapter. "Service" shail not include

service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant fo

Section 3.36.3020.

D. Incomputing the amount of the allowance payable for s

' s for service in excess of the first twenty (20)
years, pro rata credit shall be given for a fraction of a full year. L '

(Ord. 28300.)

3.36.809 Service Retirement Allowance for Members Employed in Police De‘partm'ent -

Retirement on or after February 4, 2000.

Tt MonmTinme menlmmmd monn fdem oot Fe ok ko [
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A. Subject to the provisions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2006, pursuant fo the
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement atlowance caiculated in accordance with Section 3.36.807.

B. Subjecttothe provrsrons of this Chapter 3.36,ifa member employed in the police department
retired or retires for service on or after July 1, 2006, pursuant t to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid from the retifement fund a monthly service retirement
allowance equal to two and one-half (2 1/2) percent of his orher final compensation for each of the first
twenty (20) yeers of service plus four (4) percent of his or her final compensation for each full year of
service in excess of the first twenty (20) years of service; provided, however, that in no event shall the
monthly service retireiment allowance exceed a maximum of ninéty (80) percent of the member‘s fi nal

compensatlon

C. Forthe purposee of this Section 3.36.809, "service” means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include -
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

D. - in computing the amount of allowance payable for service in excess of the fi rst twenty (20)
years, pro rata credit shall be given for a fractton of a full year.

(Ord. 27721.)

3.36.810 Service retirement allowance Retrrement on or after August 1, 1968 at age
fifty to fifty-five.

A. If a member retires or is retired for service on or after August 1, 1968, and such member has
attained fifty years of age but has not attained fifty-five years of age as of the date of commencement of
~ his or her retirement, then he or she shall be paid as a monthly service retirement allowance from the
retirement fund, from and after the date of his or her retirement and during the remainder of his or her
lifetime, a reduced monthly allowance, as calculated pursuant to subsectlon B. of this sectron whenever .

such member meets either of the following conditions:

1. The member retired on or after August 1, 1968, but prior to July 5, 1992, and as of the date
of commencement of his or her retirement such member is entitled to be credited with twenty or more

years of service but less than thirty years of service; or

.2, The member retired on or after July 5, 1992, and as of the date of commencement of hls' or
her retirement such member is entitled to be- credrted with twenty or more years of service but less than

twenty-five years of servmce

B. The reduced monthly serwce retirement allowance for a member described in subsectton A. of
this section shall be calculated and determined as folfows: :

1. Flrst there shall be determined the monthly retlrement allowance to which the member would
be entitled if he or she were to continue his or her employment and defer retirement untii he or she :
" attained the age of fifty-five years, assuming for such purpose that such member's final compensation
upon retirement at age fifty-five were the same as his or her compensation at the time of his or her
actual early retirement. The resuilt is hereinafter referred to as the member's "unreduced allowance "

2. Second there shall be determined, as of the date of the member's early retirement, the
amount of such member's unreduced allowance, assuming that notwithstanding his or her early
retirement such member does not become entitied to commence drawing his or her allowarice until he or
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she attains the age of fifty-five years. Such amount shall be deemed to be equal to that proportion of the
member's unreduced allowance which the amount of service for which he or she is entitied to credit at
the time of his or her early retirement bears to the amount of service for which he or she would be
entitled to credit if he or she were to continue his or her employment and defer retirement until he or she
attained the age of fifty-five years. The resuit is hereinafter referred o as the member's "partially

reduced allowance.”

- 3. Finally, said member's partially reduced allowance shail be further reduced by that amount
which the value of such partialty reduced allowance as deferred fo age fifty-five will purchase at the
actual age of retirement. The result is the reduced monthly service retirement aliowance which the
member is entitled to receive from and after the date of his or her early retirement. ' »

C. Also, if a member retires or is retired for service before attaining the age of fifty-five yéars, any
payments to which a person, persons or

* and all death, survivorship and other allowances, benefits or
estate may become entitled, after such member's death, under the provisions of Part 8 of this chapter

shall be reduced as provided in Section 3.36.1340 of Part 8,

D. Notwithstanding the foregoing provisions regarding reduced montHIy service allowanbes, any
member who retires or is retired for service on or after August 1, 1968, and who is entitled to be credited
with thirty years or more of service shall not be subject to the provisions regarding reduced monthiy

service allowances regardless of age.

E.  Notwithstanding the foregoing provisions regarding reduced monthly service allowances, any
member who retires or is retired for service on or after July 5, 1992, and at the time of retirement has
attained fifty years of age but has not attained fifty-five years and is entitled to be credited for twenty-five
or more years of service but less than thirty years of service, shall not be subject to the provisions

regarding reduced monthly service allowances.

(Prior code § 2903.180; Ords. 21686, 24092.)

- 3.36.820  Eligibility conditions.

No person shall be retired for service unless he is eligible therefor under and pursuant to the above

sections of this Part 6.

(Prior code § 2903.181.)

3.36.830 Termination of service retirement benefits for treason or conviction of felony.

Any and all service retirement allowances otherwise payable to a person may be cancelied and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony. Such cancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to this section; the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such periods and subject to such conditions as the board in its sole discretion imposes and
subject to the further right and power of the board to cancel such payments to the spouse and/or minor
children at any time, in its sole discretion, with or without notice. Such payment to the spouse or minor
children shall not be made until and unless application therefor shail have been made and the board
shail have determined that the allowance or a portion thereof is required to provide the spouse or minor

children with necessaries of life.
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(Prior code § 2903.182; Ord. 23807.)

Sections:

- Part7
" RETIREMENT FOR DISABILITY

3.36.000 - Définitions.

3.36.920 Situations where member is not entitled to disability retirement or
disability retirement aliowance. '

3.36.930 Member not to réceive both service retlrement and disability
retirement benefits. ' ‘ .

3.36,940 Disability retirement - On board's motion.
3.36.950 Disability retirement - By request or application.
3.-36..960 Medical examinations.

3.36.970 Dlsabthty retlrement Ellglblllty

3.36.980 Determmatton as to whether disability is serwce-connected

3.36.990 Retirement for nonservnce-connected disability.

3.36.095 Nonservice-connected disability benefits.
3.36.1000 | Retirement for service-connected disability.
3.36.1020 Service-connected disability benefits.

3.36.1030 No deduction after January 1, 1964, of amount of workmen s
compensation benefits. .

3 36 1035 Reports of eamlngs from outside occupatlon

3.36.1040 Deductlons of recipient's earnings from outside occupation.

~ 3.36.1050 - 3.36.1070 Reserved.

3.36.1080 Medical examination of recipients - Allowance cancellation -
conditions. - : . ‘

3.36.1090 Reinstatement to duty.
3.36.1100. Refusal to accept reinstatement.

3.36.1120 Failure dr refusal to submit to medical e_xamination, !
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3.36.1130  Payment of disability allowances to.constitute return and withdrawal
- of contributions. :

3.36.1140 Failure tor reinstate récipient of a disability allowance to dutyon
cessation of disability. ' : ,

3.36.1150  Termination of disability retirement benefits for treason or conviction -~
of felony. - . R

3.36.900 Definitions.
As used in this chapter:

A. "Disability," "incapacity for the performance of duty," and "incapacitated for the performance of
duty,” as a basis for retirement, means disability of a member, short of death, of permanent or extended
and uncertain duration, occurring while such member Is a member of this system, as a result of injury or
disease, which renders a person physically or mentally incapable of assuming the responsibilities and -
pérforming the duties of the position then held by him and of any other position in the same classification
of positions to which the city may offer to transfer him, as determined by the retirement board, on the
basis of competent medical opinion. It does not mean or include mere inability to assume said

responsibilities or perform said duties.

incapacitated for the performance
short of death, of permanent or

extended and uncertain duration, occurring while such member is a member of this system, not as a
result of injury or disease, which renders a person mentally incapable of assuming the responsibilities
and performing the duties of the position then heid by him and of any other person in the same
classification of positions to which the city may offer to transfer him, as determined by the retirement
board on the basis of competent medical opinion. it does not mean or include mere inability to assume
said responsibilities or perform said duties; provided, however, that notwithstanding any other provisions
of this Chapter 3.36, including Sections 3.36.990, 3.36.1000 and 3.36.1010, no member shall be
deemed disabled or incapacitated within the meaning of this section unless at the time such disabiiity

B. 1. "Disability,” "incapacity for the performing df duty,” énd "

- oceurs he shall be entitled-to credit for at least ten years of service in this system.

2., The provisions of this section shall be deemed to cover.any member of this system whose
disability or incapacity for the performance of duty occurred on or after the first day of April, 1968;

provided that no benefits shall be payable hereunder for any period prior to the filing of an application for -

disability retirement or prior to the date upon which the retirement board makes a motion pursuantio

Section 3.36.940. If any person whose disability or incapacity for.the performance of duty, as said ferms
are defined in this section, occurred on or after the first day of April, 1968, files or has filed an application
for disability retirement prior to the effective date of this section, the retirement board may, subject to
other provisions of this chapter, grant a disability retirement allowance commencing on the date of the ‘

filing of such application with the retirement board.
C. "Nonservice-connected disability" means c_iiéability of a member other than a "servicé-connected
disability." ' . L .
D.  "Service-connected disability” means disability of a member as a result of injury or disease
arising out of and in the course.of such member's employment with the city. _

(Prior code §§ 2903.200, 2003.200a, 2903.201, 2903.202.)

13.36.920  Situations where member is not entitled to disability retirement or disability

[
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retirement allowance

A Anything elsewhere in this chapter to the contrary notwithstanding, no person shali be entitled to
any disability retirement or to any disabiiity retirement allowance under the provisions of this chapter in

any of the following situations:
1. Where t!_'ie person's disability occurred before he or she became a member of this retirement
system; or . . , _ :
2. Where the person's disability occurs after he or she ceases to be a member of this retirement
system or after he or she ceases to be an employee of the city; or

3. Where the person’s disability occurs while he or she is on leat/e of absence from city
employment for any purpose, except as provided in subsections B. and C. of this Section 3.36.920. -

‘4. Where the person separated from city service on ‘or after February 4, 2000 the person files
an application for disability retirement on or after September 1, 2002, and the person has been
~ separated from city service for more than one year as of the date the person's application for disability

retirement is filed with the secretary to the board, except in the case where the pérson demonstrates by .

.a preponderance of the evidence that the disability is due to diseases and/or conditions caused by
exposure to workplace factors and/or conditions that at the time of separation from city service had no

previous medical basis to be considered harmful.

B. Inthe case of a member who otherwise satisfies the requirements of this chapter for a
nonservice-connected disability retirement, subsection A. of this Section 3.36.920 shall not apply and the
board may grant a nonservice-connected disability retirement if the member’s disability occurs while
such person is on leave of absence for the purpose of engaging in military or naval duty for the United
States of America in time of war or national emergency as proclaimed by the president or congress. The
monthiy retirement aflowance for such nonservice-connected disability shall be reduced by the amounts
received by the member pursuant to the United States Social Security Act or pursuant to any other-
federal disability benefits program where such amounts are paid fo the member because of disability

incurred while on leave of absence to engage in military or naval duty.

C. The _proviSions of this section shall not apply where the person s disability occurs while such
- person is on leave of absence with full city compensation and pay.

(Prior code § 2903.225; Ords. 24031, 26633.)
3.36.930 Member not to receive both service retirement arid disability retirement
benefi ts - S

Notwnthstanding anything contained in this chapter to'the contrary. no member who is retired for
service pursuant to the provisions of Part 6 of this chapter shall be eligible for or be entitled to retirement

for any disability or for or to any benefits or allowances pursuant {o the provisions of this Part 7 while he
is so retired for service. Any and all disability retirement allowances otherWise payable to a person shall

cease and terminate upon such person being retired for service.
(Pnor code § 2903 21 7.)

3.36.940 Disability retirement - On boa_rd'_s motion.

A member who is eligible to retire for disability may be retired for disability, pursuant to and subject to :

the prowsmns of this chapter on the retirement board's own motion, without a request or application

L.
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therefor being made by the member or any other person.
(Prior code § 2903.203.)

3.36.950 Disability retirement - By request or application.

ty shall be retired for disability, pursuant to and subject fo

A'member who is eligible to refire for disabili
board upon application being made therefor by any of

the provisions of this chapter, by the retirement
the following persons: . :

A. . Thecity manager,

'B. The head of the 'ofﬁce or department in which the mefnber is or was last empioyed; -
C.  The member, or any authorized‘ person on his behalf.
(Prior code § 2903.204.)

3.36.960 Medical examinations.

A.  The retirement board on its own motion at any time may, and upon receipt of an application for -
disability retirement shall, order a medical examination of a member to determine whether the member is
disabled or incapacitated for the performance of duty, and to determine whether such disability or
incapacity for performance of duty is a service-connected or nonservice-connected disability in those
situations where the member's eligibility for disability retirement, or the amount of disability retirement
allowance to which he or she may be entitled, is dependent upon such determination. Such medical
examination shall be made by one or more physicians or surgeons appointed by the board.

y submit a medical report from his or her own physician or surgeon.
Where application for disabiiity retirement is made by the member or on his or her behalf, a medical -

-report by the member's private physician or surgeon shall be submitted with the application unless
otherwise authorized by the board. The board may require additional medical examinations, or procure

- or require additional or other evidence before retiring a person for disability. - ' :

B. In addition, the member ma

(Prior code § 2903.205; Ords. 19282, 26901.)

3.36.970  Disability retirement - Eligibility.

. If the medical reports and other available evidence and iﬁformation' show to the satisfaction of the .
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherwise eligible to retire for disability pursuant to the provisions of this ¢hapter, the board shall

forthwith retire him for disability. -
(Prior code § 2903.206.)
3.36.980 ' Determination as to whether disability is service-connected.

If the medical examination and other available evidence and informatiori show to the satisfaction of
the retirement board that the disability is service-connected, it shall so find and declare. if the medical
examination and other available information shows to the satisfaction of the board that the disability is
nonservice-connected, it shall so find and declare. Such finding and declaration shall govern in
determining whether a disability is service-connected or nonservice-connected.

B PV S k] 1 ‘o LENPRY §
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(Prior code § 2903.207.)
3.36.990 Retirement for nonservice-connected disability.

A. Subject to other provisions of this chapter, any member who is entitled to credit for two or more
years of service and who, during his or her membership in this system, is disabled and incapacitated for
the performance of duty as a result of a nonservice-conriected disability, may be retired by the '
retirement board pursuant to the provisions of this section for nonservice-connected disability, and shall

be so retlred at such member’s request, regardless of such member's age.

' B. No memberdisabled or incapacitated for the performance of duty as a result of a nonservice-.
‘connected disability shall be entitled to any disability allowance or other benefits under the provisions of.
this retirement system if at the time such disability occurred the member was entltled to credit for less

than two full years of service.

(Prior code §2903.211; Ord. 26901.)

3.36.995 N'onservice-connected disability benefits.

A. Subject to the provisions of this chapter, a person who is retired for nonserwce-connected
disability, purguant to Section 3.36.990, shall be paid from the retirement fund while the memberis -
incapagitated for the performance of duty as a result of the nonservrce-connected drsabllaty a monthly

alfowance calculated i in accordance with this section.

B. A memberwhoi is entitled to credit for at least two (2) but less than twenty (20) years of service
at the time the nonservice-connected disability occurs shall receive a monthly allowance equat to thirty-.

two (32) percent of the member’s final compensation, plus one (1) percent of said final compensation for
- each full year of service for which the member is entitled to credit in excess of the first two (2) years of
service; provided, however, that in no event shall the total monthly allowance exceed fifty (50) percent of

the member's final compensatlcn

C. A member who is entitled to credit for twenty (20) or more years of service at the time the
nonservice- connected dlsablhty occurs shall receive a monthly allowance as follows:

1. If such member's nonservice-connected disability retirement occurred prior to January 1,
1970, the monthly allowance shall be equal to fifty (50) percent of such member's final compensatlon

: 2. [lfsuch members nonservice-connected drsab:lrty retlrement occurred on or aﬁer January 1, .
1970, but prior to February 4, 1996, the monthly allowance shall be '

"a. Fromand aﬂer the date of such member's retiremenit to Septémber 1, 1970 the monthly
allowance shall be equal to fifty (50) percent of such member's final compensation plus one and two-
thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first twenty
(20) years of service for which such member is entitled to credit; provided, however, that in no event
shall the total monthly disability retirement allowance during said period of time exceed a maximuimi of
sixty-six and two-thirds (66 2/3) percent of such member's final compensation; and

b. From and after September 1, 1970, while so retlred for disability, the mcnthly allowance
shall be equal to fifty (50) percent of such member's final compensation-plus two and one-half (2 1/2) .
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which such member is entitled to credit; prowded however, that in no event shall the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member’s final compensataon
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3. If such member's nonservice-connected disability retirement occurred or oceurs on or after
February 4, 1996, but prior to February 4, 2000, the monthiy allowance shall be equal to fifty (50)-
- percent of such member’'s final compensation, plus three (3) percent of said final compensation for each
full year of sérvice in excess of the first twenty (20) years of service for which such member is entitled to

credit; provided, however: :

. . a. Innoevent shé’l,l the total monthly disability reﬁrément ailpwénpe exceed a maximum of
eighty (80) percent of such member’s final compensation.

: : hall not apply in the case where the member was retired for service
prior to February 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under

such circumstances, the disability retirement aliowance shall be calculated in accordance with paragraph
C.1. or C.2., above, as applicable. ' S .

b. This paragrapﬁ C.3. shal

4. Except as provided in paragraph 5. or paragraph 6. below, if such member's nonservice-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation for up to the first twenty (20)
years of service, plus three (3) percent of said final compensation for each of the next five (5) full years
of service in excess of twenty (20) years, plus four (4) percent of his or her final compensation for each

~ full year of service in excess of the first twenty-five (25) years of service:; provided, however:

Iri no event shall the total monthly disability retirement allowance exceed a maximum of

a.
eighty-five (85) percent of such member's final compensation. -

b.  This paragraph C.4. shail not apply irt the case where the member was retired for service
- prior to February 4, 2000, was not reemployed by the city for any period on or. after February 4, 2000,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

C.1.,C.2. or C.3. above, as applicable.

5. With respect to those members of the plan who are empfoyé‘d in the police department:

a. If such member's nonservice-connected disability retirement occurred or oceurs on or

after February 4, 2000, but prior to July 1, 2008, the monthly allowance shall be caicu[atefd in

accordance with paragraph C.4 above.

. b.  If such member's nonservice-connected disability retirement océurred Or occurs on or
~ after July 1, 2006, the monthly allowance shall be equal to two and one-half (2 1/2) percent of his or her
final compensation for each of the first twenty (20) years of service plus four (4) percent of his or her

final compensation for each full year of service in excess of the first twenty (20) years of service;

provided, however, that in no event shall the monthly service refirement allowance exceed a maximum

of ninety (90) percent of the member's final compensation.

: c. This paragraph C.5. shall not apply in the case where the member was retired for service
prior to July 1, 2006, was not reemiployed by the city for any-period on or after July 1, 2006, and the
disability retirement is a result of a change in refirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1.,

C.2., C.3. or C.4 above, as applicable.

6. Wifh respect to those members of the plan who are employﬁéd in the fire department: |

If such member's nonservice-connected disability retirement occurred or occurs on or

a. ,
allowance shall be calculated in

after February 4, 2000, but prior to July 1, 2008, the monthly

L T W
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accordance with paragraph C.4 above.

b. lf such member‘s nonservice-connected drsab:lity retirement occurred Or occurs on or
after July 1, 2008:

i. [Ifthe member was credited with less than twenty (20) years of service credit on the
date of retrrement the monthly allowance shall be calculated in accordance with paragraph C.4. above.

ii. lf the member was credited with twenty (20} or more years of service credit on the date
of retirement, the monthly allowance shall be equal to three (3) percent of his or hér final compensation
for each year of service credit provided, however, that in no event shall the monthly service retirement
allowance exceed a maxrmum of ninety (20} percent of the members final compensation

¢. This paragraph C.6. shall not apply in the case where the member was retired for service

prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2008, and the
disability retiremeént is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1,

C2,C3.orC4 above, as applicable.

D.. For the purposes of this Section 3.36.995, "service" means service performed for the city, and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefi ts pursuant to

Section 3.36.3020.

E. Notwrthstandingr any other provrSion of this section, in computmg‘the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

grven for a fraction of a full year

{Ords. 26901, 27721, 28300.)

3.36.1000 Retirement for service-connected disability.

Subject to other provisions of this chapter, any member who, during his or her membership, is
disabled and incapacitated for the performance of duty as a result of a service-connected disability may
be retired by the retirement board pursuant to the provisions of this section for service-connected
disability, regardless of such member's age and regardless of such member's number of years of service

credit,

(Prior code § 2903.208; Ord. 26901.)
3.36.1020 Service-connected disability benefits.

. A. Any member retired for servroe-connected disability pursuant to the provisions of Section
3.36.1000 shall thereafter be paid from the retirement fund, while incapacitated for the performance of
duty as a result of such disability, subject to all other provisions of this chapter, a rnonthly disability

retiremerit allowance in the following amount

1. If such member's servrce-connecled drsability retirement occurred prior to January 1, 1970,
the monthiy allowance shall be equal to fifty (50) percent of such member's final compensatlon

2. If such member's service-connected disability retirement occurred on or after January -1,
1970, but prior to February 4, 1996, the monthly disability retirement allowance shall be as follows:
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*a. From and after the date of such member’s retirement prior to September 1, 1 970, the
monthly allowance shall be equal to fifty (50) percent of such member’s final compensation plus one and
two-thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first
twenty (20) years of service for which such member is entitied to credit; provided, however, that in no
event shall the total monthly disability retirement allowance during said period of time exceed a
maximum of sixty-six and two-thirds (66 2/3) percent of such member’s final compensation; and

: 'b.  From and after September 1, 1970, while so refired for disability, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation plus two and one-half (2 1/2).
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which such member is entitled to credit; provided, however, that in no event shail the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member’s final compensation.

3. Ifsuch member's service-connecied disability retirement occurred or occurs on or after
‘February 4, 1996, but prior to February 4, 2000, the monthly allowance shalf be equal to fifty (50}
percent of such member's final compensation plus three (3) percent of said final compensation for each
full year of service in excess of twenty (20) years of service for which such member is entitled fo.credit;

provided, however: '

a. In no event shall the total monthly disability retirement ailowance exceed a maximum of
eighty (80) percent of such member's final compensation. ' ' ,

b.  This paragraph A.3. shall not apply in the case wheré the member was retired for service

prior fo FeBruary 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1.0r A.2., above, as applicable.

4. Except as provided in paragraph 5. or paragraph 6. below, if such member's service-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation, plus three (3) percent of said
final compensation for each year of the first five (5) full years of service in excess of twenty (20) years,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty-five

. (25) years of service; provided, however:

a. Inno eventshall the total monthly disability retirement allowance exceed a maximum of
eighty-five (85) percent of such member's final compensation. : S

, b.  This paragraph A.4. shall not apply in the case where the member was retired for service
prior to February 4, 2000, was not reemployed by the city for any period on or after February 4, 2000, -
and the disability retirement is a result of a change in retirement status from service to disability. Under
- such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1., A2 or A.3. above, as applicable.

5. With respect to those members of the plan who are fampl'oyed in the police dep’arfndent: '

If such member’s service-connected disability retirement occurred or oceuirs ori or after

a,
1,.2008, the monthly allowance shall be calculated in accordance with

February 4, 2000, but prior to July
paragraph A.4 above.

b.  If such member’s service-connected disability retirement occurred or occurs on or after

CJuly 1, 2006, the ménthly allowance shall be equal to fifty (50} percent of his or her final compensation, ‘
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty (20}
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years; prowded however, that in no event shall the monthly allowance exceed a maximum of nlnety (90)
" percent of the member's final oompensat:on

c. Th:s paragraph A.5. shall not apply in the case where the member was retired for service
prior to July 1, 2006, was not reemployed by the city for any period on or after July 1, 2006, and the
disability retirement is a resuit of a change in retirement status froin service to dlsablhly Under such
circumstances, the disability retirement allowance shail be calculated in accordance with paragraph A.1.,

A. 2 A.3. or A.4 above, as appllcable

. 6. Wlth respect to those members of the plan who are employed in the fire department:

a. lf such member‘s service-connected disability retirement occurred or occurs on or after
February 4, 2000, but prior to July 1, 2008, the monthly allowance shall be calculated in accordance with

paragraph A4 above

" - -b. Ifsuch member's serwce-connected disability retlrement occurred or occurs on or after
July 1, 2008, the monthly aliowance shall be equal to fi fty (50) percent of his or her final compensation;
and, if the member had twenty (20) or more years of service, an additional ten (1 0) percent of said final
compensation, plus three (3) percent of his or her final compensation for each full year of service in
excess of twenty (20} years; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of ninety (80) percent of the member's final comperisation. :

¢. This paragraph A.6. shall not apply in the case where the member was retired for service
_ pnor to July 1, 2008, was not reemployed by the city for any period on'or after July 1, 2008, and the
" disability retirement is a result of a change in retirement status from service to dlsab;hty Under such
circumstances, the disability retirement allowance shall be calculated in accordance w:th paragraph A.1.,

A.2,A3. or A4 above, as appllcable

E. Forthe purposes of this Section 3.36.1020, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include -
service as an officer or employee of a reciprocal agency which is used fo qualify for benefits pursuant to

Section 3.36.3020.

- F. Notw:thstandmg any other provrsmn of this sectlon in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

given for a fraction of a full year.

*(Prior code § 2903.208; Ords 23070, 25614, 26229, 26901, 27721, 28300, 28330)

3. 36 1030  No deductton after January 1 1964 of amount of workmen S compensatlon
benefits.

Anything elsewhere in this chapter to the contrary notwithstanding, from and after January 1, 1964,
the amount of any monthly disability retirement allowance payable to any person under and by wrtue of
other provisions of this chapter shall be computed and determined as provided by other applicable
sections of this chapter without any deduction being made because of any provisions of this section.
Nothing herein contained, however, shall be deemed to authorize or require the recomputation or
increase of the amount of any disability retirement allowance computed and paid prior fo January 1,
1964, pursuant to the provisions of this section as it read prior to said date, i being the intent that the
present provisions of this section shall operate prospectively as herein provided and not retroactively.

(Prior code § 2903.212.)
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3.36.1035 Reports of earnings from outside occupation.

A.  Except as provided in subsection E., as a condition of payment of a disability retirement
ce from the retirement fund, a person who has been retired for disability shall file written

allowan |
e board which conform to the requirements of subsection B. below.

statements with th

B. A recipient described in subsection A. shall file statefnents as described either in subseétion

A1 orin subsection A.2.: '
1. Monthly and annual statements. -

. a Within tén days after the end of each calendar month, the rebipient- shall file a monthly
statement of the total income and earnings received by the recipient during the reporting month from any
gainful occupation, other than service as an officer or employee of the city, and the sources of such

income and earnings; and :

b.  On or before May 1 of each year, the recipient shall file a notarized declaration under
penalty of perjury, in a form approved by the board, of the total income and earnings received by the
recipient during the preceding calendar year, or any portion th_ereof,_ from any gainful occupation outside

city service and the sources of such income and earnings.

2. Income tax returns.

a. Instead of the statements described in subsection A.1 ., the recipient may file copies of the
recipient's federal and state income tax returns and the recipient's W-2 and/or 1099 forms showing the
total income and earnings received by the recipient from any gainful occupation, other than service as
an officer or employee of the city, and the sources of such income and earnings. Such tax returns and

forms shall be filed on or before the first day of May following the tax reporting period.

If a recipient elects to file tax returns, the recipient shall provide written notice of such

b.
board not later than the date the next monthly statement would otherwise be due.

election to the

€. " If arecipient elects to file tax returns, the recipient shall file with the board a written
statement of the recipient's projected reportable income and eamings for each calendar year, and the
sources of such income and earnings. Such statement shall be filed on or before the tenth day of
January in the applicabie calendar year. The recipient may file an amended statement in any case

where there is a change in the projected income and earnings. :

»

" C. Forthe pu
rent.

fposes of this section, income and earnings shall not include intere'st,k dividends or

- D. Ifa recipient descﬁbed in subsection A. fails to furnish the information required by this section,
the disability retirement aliowance shall be discontinued until such time as the required information is
furnished. When the required information is furnished, the-disability retirement allowance shall be

reinstated and allowances withheld p\ehdir‘ag receipt of the required information shall be paid, less any

applicable deductions.

E. - This section shall not apply to any recipient of a disability retirément_ailowance when either of

the foliowing conditions is satisfied:

1. The recipient retired for disability with at least twently vears of service credit in this _plan; or

Tt fonmimen analacmal ane [ I Y e S Y T
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2. The recipient's service credit in this retirement plan plus the time the recipient has been -
refired for disability equals at least twenty years. ' ‘

(Ol'ds.' 24915, 26901.)
3.36.1040 Deductions of recipient's earnings from outside occupation,

A. Inany case where the recipient of a disability retirement allowance meets the following
conditions, the recipient's disability retirement allowance shall be reduced as provided in subsection B.

below: :

1. The recipient retired for disability with less thanl twenty years of service credit in this
retirement plan and the sum of the recipient's service credit plus the time the recipient has been retired
for disability is less than twenty years; and ‘

2. The recipient is still incapacitated for the performance of duty; and

3. The recipient is engaged in a gainful occupétion other than service as an officer or employee
of the city. - ‘ : : :

B.  During the period the recipient is engaged in gainful employment, the recipient's disability
‘retirement allowance shall be reduced to the amount which, when added to the recipient's income or
earnings from such gainful occupation and when also added to all other applicable deductions, if any,
required by other provisions of this Chapter 3.36, shall not exceed the amount of the maximum
compensation eamable in such period by a person holding the position which the recipient held at the
time of retirement, or, if that position has been abolished, the maximum compensation earnable by a
- person holding it immediately prior to its abolition. In no event, however, shall the disability retirement
allowance payable for any period exceed the amount of disability retirement allowance to which the
recipient would have been entitled for such period in the absence of this section.

C. For the purposes of this section, income and earnings shall not include interest, dividends or
rent. - ~ - ' :

" D. Anyoverpayment of disability retirement allowance made to a recipient may be deducted from
future allowances payable to the recipient or any beneficiary of the recipient or shall otherwise be

collected from the recipient.

E. The following conditions shaillappiy in any ca‘ée where, pursuant to Section 3.36.1035, the
recipient has elected to file tax returns in lieu of monthly statements of income and earnings:

1.  Reductions in disability retirement alibwanceé shall be made based upon the statement of
projected reportable income and earnings filed by the recipient. -

2. Any overpayment of disabi!ity retirement alldwance made during the applicable tax reporting

period riiay be deducted from future allowances in substantially equal morithly deductions over a period

not to exceed twelve months. If the deductions are made as provided in this subsectionE., the
deductions shall include interest on the outstanding overpayment at the actuarial rate adopted by the

board. :

3. Any underpayment of disability refirement allowance made during the applicable tax reporting
period shall be paid to the disability retirement allowance recipient in one lump sum within thirty days of

the verification of the underpayment by the secretary to the board.
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F. When the sum of the recipient's service credit in this retirement pian plus the time the recipient

has been retired for disability reaches twenty years, the deductions described in this section shail cease

except to the extent necessary to recover any overpayment.”

(Prior code § 2903.213; Ord. 24915.)

3.36.1050 - 3.36.1070 Reserved.

Editor's note: Ord. 27768, §§ 22 - 24, adopted June 20, 2006, repealed §§3.36.1050 - 3.36.1070, .
which pertained to reemployment of recipient in city service in new class of position - Deduction of
eamings; refusal of reemployment with city; and disability while reemployed in new class of city

3.36.1080  Medical examination of recipients - Allowance cancellation conditions.

The retirement board may at any time order and require any recipient of a disability retirement
allowance to undergo medical examination by the city health officer and by one or more physicians or
surgeons appointed or engaged by the board for that purpose at a reasonable time and place fo be
determined by the board. Upon any such recipient's application for reinstatement to active duty, the
board shail order and cause a medical examination to be made of such recipient by the physicians or
surgeons appointed or engaged by the board. Any such order may be served upon said recipient either
by personal service or by depositing the same in the United States mail, postage prepaid, addressed to
the member at his latest address on file in the office of the secretary of the board, at least fen days prior
to the date upon which he is to report to the health officer, physician or surgeon for examination. The
recipient of the disability allowance may submit a medical report by his own physician or surgeon. Upon

the recipient is still incapacitated for
nds that he is not, it shali so declare, whereupon, unless otherwise

the performance of duty, and if it fi
retirement and disability allowance shall

expressly provided elsewhere in this chapter, the disability
thereupon immediately cease and be deemed terminated.

 (Prior code § 2603.218.)

3361090 Reinstatement to duty.

“A. ifthe boérd shall determine that a recipiént of a disability allowance granted pursuant to the
provisions of this chapter is no longer incapacitated for performance of duty, and if as of the date of such
determination such person is not yet fity-five years of age, such person shall, subject to the civil service

provisions of the city, and subject to the provisions of this chapter, be reinstated either:
1. inthe position held by him or her at the time retired for disability; or

2. In andther position in the same classification of positions as the one held by him or her at the

 time he or she was retired, with duties within his or her capacities. :

B. ifa recipient of a disability allowance granted pursuant to the provisions of this chapter should,
upon attaining the age of fifty-five years, still be incapacitated fo perform the duties of the position held
by him or her at the time of retirement, and of any other position in the same classification of positions as
the one held by him or her at the time of retirement pursuant to the provisions of this ‘chapter, the .

recipient shall no longer be subject to recall to dity.

C.  Notwithstanding subsection B., the recipient of a disability allowarice granted 'pursuant to this
chapter may, subject to the civil service provisions of the city, be voluntarily reinstated to a position in the
same classification of positions as the one held by him or her at the time of retirement. Upon
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- reinstatement from disability retlrerhent the disability retirement allowance shall be canceled and the
person shall again become a member of this retirement plan with credit for those years of service for

'whlch the person was entitled at the time of retirement.

(Pnor code § 290_3.21 9; Ord. 26901.)

3.36.1100 Refusal to accept reinstatefnent.

If, after the board finds that the recipient of a disability allowance is no longer incapacitated for duty, -
and if such person is entitled fo reinstatement to duty as provided in Section 3.36.1090, but such person
fails to report for duty upon reinstatement or rejects an offer of reinstatement, all rights granted him by
this chapter shall thereupon be cancelled and neither he nor his survivors shall be entitled fo any

benefits prov:ded by this chapter.

(Prior code § 2903.220.)

3.36.1120 Failure or refusal to submit to med_ical'examina_tibn,

If any recipient of a disability retirement allowance fails or refuses to submit to medical examination or
examinations as ordered or required by the retirement board, the board may thereupon terminate said
person's disability retirement and disability retirement allowance, in which event, subject to the following
provisions, such person shall have no fight to restoration to duty under or by virtue of any provisions of
this chapter, nor shall he or any of his survivors nor his estate thereafter be entitled to any aliowances or
benefits under this system; provided, however, that if said person should apply for reinstatement of said
disability retirement within one year from and after the date of termination of said retirement, and if he
should prove to the satisfaction of the board that his disability continues and has not ceased, the board
may reinstate said disability retirement and disability allowance as of the date of the order of such
reinstatement or as of such prior date which the board shouid find to be just and reasonable; and -
provided further, that if said person should die before having said disability retirement and disability
retirement allowance reinstated as aforesaid and within one year from and after the date that the board
terminated said disability retirement, then in that event the surviving spouse or surviving child or children
of said deceased person or his estate may, within said one year from and after the date the board
- terminated the retirement aflowance, apply to the board for such survivor's or death benefits, if any, as
they would be entitied to if the deceased person's disability retirement had not been termmated as
aforesaid, and if they should prove to the satisfaction of the board that the deceased person's original
disability continued to the time of his death, the board may grant to them such survivorship or death
allowances or benefits as they would have been entitled to if the abovementioned disability retirement
had not been terminated as aforesaid. In no event shall said disability retirement or disability retirement
allowance be reinstated unless application therefor has been made within one year from and after the
board terminated such retirement; and in no event shall any survivorship allowances or death benefits
be granted to anyone pursuant to.the provisions of this section unless application therefor has been
made within one year from and after the date the board terminated said disability retirement.

(Prior code § 2903.223.)

3.36. 1 130 .- Payment of dlsablllty allowances to constntute return and w:thdrawal of
contrlbutlons . :

Anythmg e!sewhere in this chapter to the contrary notwcthstandmg, the payment to and recelpt by any
person of any disability retirement allowance or allowances shall constitute and be deemedtobea -
return to and withdrawal by such person, to the extent of the amount of such allowance or allowances so
pald to and received by him, of any and ali contributions theretofore made by such person to the
retlrement fund prior to the date he was retired for disability, and the amount of such allowance or

| S URERY ¥ S,
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allowances so paid to and received by him shall be deducted from the amount of accumulated
contributions in the fund which are credited to him. Nothing herein contained, however, shall be deemed
to restrict the amount of disability allowances payable to any such person to the amount of contribution
theretofore contributed by him to the fund, it being the intent that such allowances shall continue to be
paid to such person as provided by and subject to other provisions of this chapter even after all -
contributions standing fo his credit shall have been so withdrawn and exhausted. )

(Prior code § 2909.226.)

3. 36 1140 Failure to remstate reclplent of a disability allowance to duty on cessation of
disability. , .

Anything elsewhere in this chapter to the contrary notwuthstandlng, if the d:sabahty for which a person
has been granted a disability retirement or disability retirement allowance pursuant to the provisions of
this chapter should cease, and if, in addition, such person should be then ready, willing and able fo be
reinstated to duty in and to assume and perform the respons:bmttes and duties of the position from which
he was retired for disability and of any other position in the same class or positions, then in that event
such person shall nonetheless continue fo be deemed retired for this disability which no longer exists -
and continue to be entitled to such disability retirement allowance, if any, as he would be entitled to
under the provisions of this chapter if the disability for which he was retired had not ceased, until he is
reinstated to.duty in the position from which he was retired or in any other position in the same class or
positions, or until he rejects an offer of reinstatement in any such position, or until he refuses or fails to
report to duty in any such position when requested to do so, or until he becomes unable for any reason -
to accept reinstatement to duty in or o assume and perform the responsibilities and duties of the
position from which he was retired or of any other position in the 'same class of positions, whichever is
the sooner; provided, however, that nothing contained in this section shall be deemed fo deprive the
retirement board of any rights which it might otherwise have under other provisions of this chapter to
cancel, terminate, suspend or reduce said retirement or retlrement allowance for any reason or reasons

other than the fact said disability has ceased.
(Prior code § 2903.227.)

3.36. 1150 Termination of disability retirement benef‘ ts for treason or conwctlon of
felony.

Any and all disability retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony Such cancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable. At any time
after cancellation and termination of retirement allowances pursuant to.this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such period and subject to such conditions as the board in its sole discretion determines or
imposes, and subject to the further right and power of the board to cancel such payments to the spouse
and/or minor children at anytime, in its sole discretion, with or without notice. Such payment to the
spouse or minor children shail not be made until and unless application therefor shall have been made -
and the board shall have determined that the allowance or a portlon thereof is required to prowde the

spouse or minor children W|th necessaries of life.

' (Prior code § 2903.224; Ord. 23807.)

Part 8
SURVIVORSHIP AND DEATH BENEFITS |



R

Sectionsz

- Page 340 of 436

- 3361200 Death before receipt of retirement allowance - When cohtributions?

full allowances and minimum payments are payable.

3.36.1210  Death before receipt of retirement bay - Whén contributions, smaller

allowance and minimum benefits are payable.

3.36.1220  Death of a person while on dfsability retirement and while
reemployed by city.- When not deemed before receipt of pay.

3.36.1230  Death after receipt of retirement pay - When full aliowance and
minimum benefits are payable. _ '

3.36.1 240 Deéth_ after receipt of retirement pay - When smaller aljoWanc'e and
minimum benefits are payable. ‘

3.36.1250 Minimum death benefits - When payable.

3.36.1260 Return of contributions to certain survivors of person who dies before

reaching fifty-five. -

3.36.1270 Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable, by Section 3.36.1270. .

3.,36.1280 " Amount of survivorship allowarice to surviving spouse “or surviving
domestic partner when such is determinable by Section 3.36.1280.

3.36.1290 Marriage or domestic partnership of surviving spodse or surviving:

'domestic partner - When return of contributions and monthly survivorship

aliowance are payable.

3.36.1295 Reinstatement of terminated allowances.

3.36.1300 Amount of survivorship allowance payable to surviving child or

children.

3.36.1305 Amount of survivorship allowance payable to surviving child or .
children when member had less than twenty years service credit earned while

employed by city. ‘
3-.36.131 0  Limitation of total amo@ﬁ‘t payable to surviving spbuse and children.
3.36.1320 Surﬁiving children's allowances - How paid.

3.36.1325 Survivihg,chi#dren's allowances - Payment to custodian or trustee.

3.36.1330 No deduction after January 1, 1964, of amount of workmen's
compensation benefits. ‘ '
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3.36.1340 Reduction of beneﬁts if member retires before attaining age fifty-five.

- 3.36.1350 Survworsmp benef ts payable where person eligible for monthly
allowance under Section 3.36.760 dies before receiving same. -

3.36.1360 Survivorship benef‘ ts payable where person ehglble for monthly
allowancé under Section 3.36.760 dies after receiving same. '

- 3.36.1370 Termmatlon of allowances or benet' ts for treason or conviction of a
felony. _

3.36.1200 Death before receipt of retirement allowance -When contributions, full
allowances and minimum payments are payable.

A. The benefits specrt‘ ed in this section shall be payable in accordance with this sectlon in each of
the followmg srtuatlons
1. Where a member who is entitled to immediate retirement for service under the provisions of
this chapter dies on or after August 6, 1970, while a member of this plan and before being retired for
service or disability; . _ '
2. Wherea person who is entitied to immediate retirement for service under the provisions of

this chahter is granted a leave of absence without full compensation and pay and such person dies on or
after August 6, 1970, while on such leave of absence and before being retired for service or dlsabrhty

3. . Where a person who has been retlred for service under the provisions of this chapter dies on
or after August 6, 1970, before receiving any service retirement allowance or pay;

4. Where a person who has been retired for a service-connected disability under the provisions
of this chapter dies on or after August 6, 1970, during the service-connected d:sab:llty retirement and

before receiving any dlsab|hty retirement allowance or pay;

5. Where a member dles on or after August 6, 1970 while a member of this plan, but before
being retired hereunder for service or disabiity, if the death arlses out of and in the course of his or her
employment with the city. - :

B. Definitions. For the purposes of this section, the following terms shall have the followrng
meanings: -

1. "Survrvmg spouse” means the person to whom the deceased person descnbed in Subsection
A. above was married at the time of the deceased person s death and who survives the deceased

person's death and none other.

2. "Surviving domestic partner” means the‘person with whom-the deceased person described in
Subsection A. above, at the time of the deceased person's death had established a domestlc partnership

and who survwes the deceased person’s death and none other

, 3. "Surviving chltd" a_nd "surviving chltdren" mean the natural or adopted child or children of the .
‘deceased person described in Subsection A. above that meets all of the following requirements:

a. The child survives the deceased person's death; and
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b.  The child is neither married nor a member of a domestic, partnefsﬁip at the time of the
deceased person’s death: and ‘ : g _

c. The child is under the age of eighteen years at the time of the deceased person's death;
and - ' : o . . .

d:  The child is in existence or conceived at the time of the deceased person's death: and

€. Ifthe child is an adopted child of the deceased person, the adoption was combleted_
pursuant to law prior to the deceased person's death. ' ‘

C. Contributions and interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in-Subsection A. above leaves a surviving spouse or sufviving doméstic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to -
receive and shall be paid from the retirement fund a sum of money equal to all contributions of the
deceased person to the retirement fund which have not previously been withdrawn from the retirement
. fund by the deceased person, plus interest on the unwithdrawn contributions as earmed by the fund
during the deceased person's period of aggregate service, but in no case shall the interest be in excess

- of two percent per annum,
D. Contributions and Interest Payable to Surviving Chiidren Where No Surviving Spouse and No
Surviving Domestic Partner. s .

above leaves no surviving spouse and no
ving children, the eligible surviving child or
retirement fund a sum of money equatl to

1. If the deceased person described in Subsection A.
* surviving domestic partner but leaves a surviving child or survi

 children shall be entitled to receive and shall be paid from the
all contributions of the deceased person to the retirement fund which have not previously been

withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the furid during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annum. The sum to be paid to each eligible child
shall be determined by dividing the total amount of unwithdrawn contributions plus inferest thereon, by

the number of eligible surviving children.

2. Inthe event that the estate of the deceased person establishes by appropriate court action a

legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this Subsection D. because of the provisions of San José Municipal Code Section2903.250(d) as it
existed on August 6, 1970 (as originally adopted by Ordinance No. 9508), monthly aflowances or

- benefits which would otherwise be payable to any surviving child or surviving children under and by
virtue of Subsection G. of this section shall be withheld and not paid to such surviving child or children
until such time as the total amount of allowances so withheld equais the total amount which the court
establishes is due to the estate. In the event such withholding is insufficient to pay such amount due the
estate, the city may recover by suit that portion of the amount due the estate which cannot be recovered

by withholding such monthly allowances or benefits.

E.  Contributions and Interest Payable to Estate Where There is No Surviving Spouse, No :
Surviving Domestic Partner and No Surviving Children. If the deceased person déscribed in Subsection
A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shall be entitled to receive and shall be paid*from thé retirement
fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person, plus interest on.the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate

- service, but in no case shall the interest be in excess of two percent per annum.

F.  Survivorship Allowance Payable to Surviving Spouse or Sur\éiving Domestic Partner. if the

R
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- deceased person descnbed in Subsection A. above leaves a surviving spouse or a surwvmg domestic

partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitied to
receive and shall be paid from the retirement fund a monthiy surwvorshlp allowance in the amount
specified in Section 3.36.1270 of this Chapter. sub}ect to the provisions of Subsection H. of this section

and to the following:

1. - if the deceased person died prior o October 1, 1999 the monthly allowance payable to the
surviving spouse shall be pafd for the remalnder of the surviving spouse s.life.

2, Except as ptovuded in Sect:on 3.36. 1290 and except in the case where the deceased person
had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after October 4, 1999, but prior to January 1, 2005, the monthly aliowance payable to the surviving
spouse shall be pald until the sumvmg spouse marries or dies, whichever is the earlier date and no

longer.

3 Except as provided in Section 3.36. 1290' and except int the case where the deceased person

_ ‘had eleeted an opfional settlement pursuant to Part 9.5 of this chapter if the deceased person died on or
after January 1, 2005, the month!y allowance payable to the surviving spouse or surwvmg domestic

partner shall be pald until the surviving spouse or surviving domestic partner marries, estabhshes a
domestlc partnership or dies, whichever is the earlier date, and no longer.

G. Survivorship. Allowance Payable to Survuvmg Child or Children. If the deceased person

described in Subsection A. above leaves a surviving child or children, the eligible surviving child, or each

of the eligible surviving children if there is more than one surwvmg child, shall be entitled to receive and
shall be paid from the retirement fund, subject fo the provisions of and except as provided in Subsection -
H. of this section, until he or she marries, establishes a domestic partnership, attains the age of eighteen
years or dies, whichever is the earlier date, and no longer, a monthly survnvorshfp atlowance in‘the

amount specified in Section 3.36.1300 of this chapter.

H. Deduction‘ from Survivorship Allowances.

1. Anything elsewhere in this section or this part to the contrary notwnthstanding, all of the
monthly allowances or benefits which would otherwise be payable to any survwmg spouse, surwvmg
domestic partner, eligible surviving child or sufviving children pursuant to the provisions of Subsections
F. and G. of this section shall be withheld and not paid to the persons who would otherwise be entitled to
the same until such time as the total amount of allowances so withheld equals the total amount paid or
payable to a surviving spouse or surwvmg domestic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate ¢f the deceased . person pursuant to the :
provisions of Subsections C., D. or E. of this section, and the ailowances so withheld shall never be paid
to the persons. \ who would othenmse have been ent:tled to the same, it being the intention that the
monthly surwvorshlp ‘allowances described in Subsectlons F. and G shall not be .owing or payable and

- shall not commence until such time as there shall have elapsed from and aftef the death of the

deceased person a number of months equal to that number obtained by dlwdmg the total amount of -
money which is payable or paid to the suiviving spouse or surviving domestic partner of the deceased
person or fo the survivirg child or children of the deceased person or fo the estate of the deceased
person pursuant to the provisions of the above Subsecttons C., D. or E. by the sum of the monthly -~
survivorship allowances which would othérwiseé be payablé to a survwmg spouse or surviving domestic
partner and t6 a suirviving child of children pursuant to-thé | prowsmns of Subsectlons F.and G. of this
section. By way of explanation, if the deceased person should dié léaving & survwlng spouse or
surviving domestic parther and surviving children, and if tHe amotint payable to'thé Spouse or doméstic
partner pursuant to the provisions of Subsection C. were nine hundred dollars and the monthly amount
payable to the spouse or domestic partner pursuant to Subsection F. were two hundred dollars and the-
amount payable to surviving children pursuant to Subsection G. were one hundred doliars, none of the
allowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person’s death a number of months equal to nine hundred doliars
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divided by three hundred dollars, or three months. No such allowance shall be paid or be payable to a
surviving spouse or surviving domestic partner if at the time such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died, remarried or established a domestic
partnership; and no such aliowance shall be paid or payable to any surviving child if at the fime such
allowance becomes payable fo such child he or she shall have died, married, established a domestic

partnership or attained the age of eighteen years.

- 2. Notwithstanding any of the foregoing to thé contrary, contributions and interest payable under -
Subsections C., D. and E., at the opfion of the eligible recipient thereof, either shall be payable in a lump
sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship

-allowance payable pursuant to the provisions of Subsections F. and G. of this Section, until the .

confributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. In the event that all the eligible recipients die before receiving the total amount of

‘contributions and interest, the amount remaining to be paid shall be paid to the estate of the eligible

recipient or, if more than one, the estate of the eligible recipient who dies fast. In no event shall the

eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any

less or more than the monthly survivorsh

i ip allowance in any month even though the contributions and
interest are exhaustéd within a month, R '

‘3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after
death of the deceased person on a form to be furnished by this system. Failure to make such election in
writing shall be deemed an election to receive the contributions and interest in a lump sum payment.

1. Minimum Amount Payable to Estate Where No Surviving Spouse, No Surviving Domestic
Partner and No Surviving Children. If the deceased person described in Subsection A. should leave no -
surviving spouse, no surviving domestic partner and no eligible surviving child or children, and if, in
addition, the amount payable to the deceased person's estate pursuant to the provisions of Subsection -
E. of this section should be less than one thousand dollars, then in that event there shall be paid from
the retirement fund to the estate such additional amount as would, when added to the amount payable to

the estate under the provisions of Subsection E., equal one thousand dollars.

J.  Anything herein‘in this part to the contrary notwithstanding, no persons other than those above -

specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a result _

of the death of any person described in Subsection A. above, and no moneys other than-those above

specified shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2903.250; Ords. 19478, 23807, 25936, 26901, 27711, 27712, 27768.)

3.36.1210 Desith before receipt of retirement pay - When contributions, smaller

allowarice and iinimum benefits are payable.

A. The be’neﬁté, specified in this section shal_l be payable in accordance \Mth this section m eéqh of

the following situations:

1. Where a member who is not entitled to immediate retirement for service dies on or after
August 8, 1970, while a. member of this plan and prior to being retired for service or disability, if such
member at the time of his or her death is entitled fo credit for not less.than two years' service and if, in
addition, the death does not arise out of and in the course of his or her employment with the city;

2. Where a person who has been retired under this plan for a nonservice-connected disability
I nonservice-connected disability retirement before

receiving any disability allowance or pay.

LR T 1
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B. Definitions. For the purposes of this section, the following terms shall have the following
meanings: s ' o : T .

1. "Surviving spouse"” means the pérson to whom the deceased person described in Subsection
A. above was married at the time of said deceased person's death and who survives said deceased

- person’s death, and none other.

2.-  "Surviving domestic partneri" means the.person with whom the deceased person described in
Subsection A. above, at the time of the deceased person's death had established a registered domestic
partnership apd who survives the deceased person's death, and none other. -

3. Surviving child" and "surviving children” mean the natural or adopted child or children of the
deceased person described in Subsection A, above that meets all of the following requirements: -

. a. The child survives the deceased person's death; and

‘ b. The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and - o o ‘

c. The child is under the age of eighteen years at the time of the deceased person's death;
- and ' ' ' o

d. If the child is an adbpted child of the deceased person, the adoption was completed
pursuant to law prior to the deceased person’s death. S

"C: Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner shall be entitled to receive and shall be paid
from the retirement fund a sum of money equal to all contributions of the deceased person to the
retirement fund which have not previously been withdrawn from the retirement fund by the deceased
person, plus interest on the unwithdrawn contributions as earned by the fund during the deceased
person’s period of aggregate service, but in no case shall the interest be in excess of two percent per

annum.

D. Contributions and Interest Payable fo Surviving thfdrén Where No Surviving Spouse and No
Surviving Domestic Partner. _ o

1. Ifthe deceased person described in Subsection A. above leaves no surviving spouse and no

_ surviving domestic partner but leaves a surviving child or surviving children, the eligible surviving child or

children shail be entitled to receive and shall be paid from the retirement fund a sum of money equal fo
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn -
coniributions as earned by the fund during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annum. The sum to be paid to each child shall be
determined by dividing the total amount of unwithdrawn contributions plus interest thereon, by the -

number of surviving children. ‘

2. Iri the event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the contributions and interest paid fo-the surviving child or children under
this Subsection D. because of the provisians of San José Municipal Code Section 2903.251 (d) as it
‘existed on August 6, 1970 (as originally adopted by Ordinance No. 9506), monthly allowances or
. benefits which would otherwise be payable to any surviving child or surviving children pursuant to

Subsection G. of this section shall be withheld and not paid to such surviving child or children until such
time as the total amount of allowances so withheld equals the total amount which the court establishes is

htdvarflawmmmtimmn nsma eV e fe e Lt af 4 2. s
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due to the estate. In the event such witHholding is insufficient to pay such'amo:unt_ due the estate, the city
may recover by suit that portion of the amount due the estate
such monthly allowances or benefits.

E. - Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No-

Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection

A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shali be entitled to receive and shall be paid from the retirement
fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person; plus interest on the
unwithdrawn confributions as earned by the fund during the deceased person's period of aggregate
service, but in no case shall the interest be in excess .of two percent per annum. -

F.  Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1280 of this chapter, subject to the provisions of Subsection H. of this section

and to the following: -

1. Ifthe deceased person died prior to October 1, 1999, the monthly aliowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse's life. ) '

2. - Except as provided in Section 3.36.1290, andex(:ept in the case where the deceased person

had elef:ted an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or

after October 1, 1999, but prior to January 1, 2005, the monthly allowance payabie to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

longer.

, 3. Except as provided in Section 3.36.1280, and except in the case where the deceased person
had elected an optional settfement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a”
domestic partnership or dies, whichever is the earlier date, and no longer.’

G.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children, if there is more than one surviving child, shall be entitled
to receive and shall be paid from the retirement fund, subject to the provisions of and except as provided
in Subsection H. of this section, untit he or she marries, establishes a domestic partnership, attains the
age of eighteen years or dies, whichever is the earlier date, and rio longer, as a monthly survivorship
allowance, the amount of monthly survivorship allowance specified in Section 3.36.1300 of this chapter.

H. Deduction from Survivorship Allowance.

1. Anything elsewhere in this section of this part to the contrary notwithstanding, all of the
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving
domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F.and G. of this section shall be withheld and not paid to the persons who would otherwise be entitled to

the same until such time as the total amdunt of allowances so withheld equals the total amount paid or -

payable to a surviving spouse or surviving dohjé'stig partner of the deceased person or to the surviving
child or children of the deceased person or to the estate of the deceased person pursuant to the

provisions of Subsections C., D. or E. of this section, and the allowances so withheld shall never be paid

to the persons who would otherwise have been entitled to the same, it being the intention that the
monthly survivorship allowances described in Subsections F. and G. shall not be owing or payable and

which cannot be recovered by withholding

P
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shall not commence until such time as there shall have elapsed from and after, the death of the
- deceased person a number of months equal to that number obtained by dividing the total amount of
money which is payable or paid to the surviving spouse or surwvmg domestic partner of the deceased
person or to the surviving child or children of the déc¢eased pérson or 1o the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the month!y
survivorship allowances which would otherwise be payable to a surviving spouse or surviving domestic
partner or to a surviving child or children pursuant to the provisions of Subséctions F. and G. of this
section. By way of explanation; if the decéased pérson should die leaving a survtwng spouse or
surviving domestic parther and surviving children, and if the amourit payab!e fo the spouse or domestlc
partner-pursuant fo the provisions-of Subsection C: were nine huhdred doilars and the monthly amount
payable to the spouse or domestic partner purstiant to Subsection F. were fwo hundred dollars and the
. amount payable to surviving children.pursuant to Subsecticii G. were one hundred dollars, none of the
~ allowances provided for in Subsections F. and G. would Become dué or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars
divided by three hundred dollars, or three months. No such allowance shall be paid or be payable to a
survrving spouse or survwnng domestic partner if at the time such aliowance becomes payable the
surviving spouse or surviving domestic partner shall have died; and no such allowance shall be paid or
payable to any sutviving child if at the time such allowance. becomes payable to such child he or she

shall have died, married or attained the age of eighteen years

2.  Notwithstanding any of the foregoing fo the contrary, contributions and interest payable under
Subsections C., D. and E., at the option of the eligible recipient thereof, either shall be payable in a lump
sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship
allowance payable pursuant to the provisions of Subsections F. and G. of this section, until the
contributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. In the event that all the ehglble recipients die before receiving the total amount of
contributions and.interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies last. In no event shall the
eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
less or more than the monthly survivorship allowance in any month even though the contributions and

inferest are exhausted within a month.

3. The pamcular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an-estate, shall exercise the above option in writing no later than thirty days after
the death of the deceased person on' a form to be furnished by this system. Failure to make such |
election in writing shall be deemed an election to receive the sard contnbutlons and interest in a lump

“sum payment.

- 1. Minimum Amount Payable to Estate Where There Is No Surwwng SpOUSe No Surviving
Demestic Partner and No Surviving Children. if the deceased person described in Subsection A. above
should leave no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, and if, in addition, the amount payable to the deceased person's estate pursuant to the
provisions of Subsection E. of this section should be less than one thousand dollars, ther in that event
there shall be paid from the Retirement Fund to the estate such additional amount as would, when
‘added to the amount payable to the estate under the provisions of Subsection E., equal one thousand

doliars.
J. anything herein in this part to the contrary notwithstandmg, no persons other thatn those above
specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a result

of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survivors or estate of the deceased person.

~ (Prior code § 2903.252;'Ords. 23807, 25936, 27711, 27712, 27768.)
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"3.36.1.220 Death of a p_ereon while on disability retirement and while feemployed by

city - When not deemed before receipt of pay.

If a member of this system Is retired hereunder for disability and has received any disability
retirement allowance or pay, but such person, while on such disability retirement is reemployed by the
city, without termination of the disability retirement, in a position or.class from which he or.she was
retired for disability, and if such person should die while he or she is both-on-such disability retirement
and while-he or she is so reemployed by the city, his or her death shall be deemed to have occurred’

- after such person has received retirement pay and neither his or her surviving spouse, surviving child or
children nor estate shall be entitled to receive or be paid any benefits under and by virtue of the

provisions of Sections 3.36.1200 or 3.36.1210 of this‘_chapter.
(Prior code § 2903.252; Ord. 23807) |

3.36.1230 Death after receipt of retirement pay - When full allowance and minimum

benefits are payable.
A. The benefits specified in this section shall be payable in aecordance with this section in each of
the following situations: - : - .

1. Where a person who has been retired for service under the provisions of this chapter dies

- after receiving any service retirement allowance or pay;

2. Where a person who has been retired for a~sewice—conhected disability under the provisions
of this chapter dies during his or her service-connected disability retirement after receiving any disability

retirement allowance or pay.

‘B. ' Deﬁhitions. F

or the purposes of this section, the followihg terms shali have the following
meanings: . ' : ' '

1 "Surviving spouse means the person who survives the deceased person and who was
married to the deceased person both at the time of the deceased person's death and at the time the
deceased person was retired for service or disability, and no other person. A person married to the -
deceased person at the time of the deceased person's death or at the time the deceased person was
retired is not a "surviving spouse unless he or she was married to the deceased person at both times.

means the person with whom the deceased person described in
the deceased person's death and at the time the deceased

~ person was retired for service or disability, had established a domestic partnership and who survives the
deceased person's death, and no other person. A person in a domestic partnership with the deceased -
person at the time of the deceased person’s death or at the time the decedsed person was retired is not
a "surviving domestic partner” unless he or she was a domestic pariner of the deceased person at both

times.

2. "Surviving domestic partner”
. Subsection A. above, both at the time of

3. "Surviving child or “eurvi\/ing children means the natural or adopted child or children of such
deceased person that meets all of the follo’wing requirements: , . :

. a.  The child _servi_vee the deceased pérson's death; and

b. The child is neithel:married nor a member of a Adomestic partnership at the time of the
deceased person's death; and
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c. The child is under the age of eighteen years at the time of the deceased person's death;
and .
d.  The chiid is in existence or conceived at the time of the deceased person's death; and

e. If the child is an adopted child of the déceaéed person, the adoption was compieted

‘ purspant to law prior to the time of the deceased person’s death.

C. Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. if the
deceased person described in Subsection A: above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entified to
receive and shall be-paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1270, subject to the following:

B B I the deceased persoh fetired or died priof to October 1, 1999, the monthly allowance
payable to the surviving spouse shall be paid for the remainder of the surviving spouse's life.

2. Except as provided in Section 3.36.1280, and except in the case where the decéased person

" had eleéted an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or

died on or after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the
paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer.

3. Exceptas provid'ed in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or

 after January 1, 2005, the monthly allowance payable fo the surviving spouse or surviving domestic

partner shall be paid unti the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer. ' '

D.  Survivorship Allowance Payable to Surviving Child or Children. if the deceased person -
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one surviving-child, shall be entitled
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a
monthly survivorship allowance, the amount of monthly survivorship allowance specified in Section

3.36.1300. - ‘

E. Minimum Amount Payable to Estate Where There is No Surviving Spouse, No Surviving

Domestic Partner and No Surviving Children. If the deceased person described in Subsection A. above

should die leaving no surviving spouse, no surviving domestic partner and no surviving child or chiidren,
there shail be paid from the retirement fund to the deceased person's estate as a death benefit the sum

of one thousand dollars and no more.

~F. Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitied to or receive any benefits or aliowances whatsoever because of or as a result of -
the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person.

(Prior code § 2003.253; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1240 Death after receipt of retirement pay - When smalle‘r‘aliowance and minimum

benefits are payable. 8

A.  The benefits specified in this section shall be payable'in accordancé with this section in the
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following situation; -

1. Where a person who has been retired for a nonservice-connected disability under the
provisions of this chapter dies while on such nonservice-connected disability retirement after receiving

any disability retirement allowance or pay. - :

B. Definitions. For the purposes of this section, the folloWing terms shail have the following
meanings: - ' . o

‘ 1. "Surviving spouse" means the person who survives the deceaséd person described in
Subsection A. above and who was married to the deceased person both at the time of the deceased
person’s death and at the time the deceased person was retired for disability, and no other person. A

person married to the deceased person at the time of the deceased person's death or at-the time such
deceased person was retired for disability is not a "surviving spouse” unless he or she was married to

the deceased person at both times. -

2.. "Surviving domestic partner" means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person's death and at the time the deceased
~ person was retired for disability, had established a domestic partnership and who survives the deceased
person’s death, and no other person. A person in a domestic partnership with the deceased person at
the time of the deceased person's death or at the time the deceased person was retired is not a
"surviving domestic partner” unless he or she was a domestic partner of the deceased person at both

times.

_ 3. "Surviving child" or "surviving chiidren” means the natural or adopted child or children of the
~ deceased person described in Subsection A. above that meets all the following requirements:

a.  The child survives the deceased person's death; and

b. The child is neither married hor a member of a domestic partnership at the time of the
deceased person's death; and - .

¢ The child is under the age of eighteen years at the time of the deceased person's déath; :
and : ' ‘ _
d. Thechildisin existehce or conceived at the time of the deceased person’s deatﬁ; and

e. lIf the child is an adopted child of“the deceased person, the adoption was completed
pursuant to law prior to the time of the deceased person's death. ‘

C. Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled fo
~ receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1280, subject to the following:

1. If the deceased person retired or died prior to October 1, 1998, the monthly allowance
-payable to the surviving spouse shall be paid for the remainder of the surviving spouse’s life,

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1899, but prior to January 1, 2005, the monthly allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer.
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‘ 3.. Except as provided in Section 3.36. 1290 and except.in the case where the deceased person

" had elected an optional settlement pursuant to Part 9.5 of this chapter if the deceased person died on or
after January 1, 2005, the monthly allowarice payable to the surviving spouse or survrvmg domestic '
partner shall be paid until the surviving spouse of surviving domestic partner marries, establishes a

domestic partnership or dies, whichever is the earlier date, and no fonger.

D. Surv:vorshnp Allowance Payable to Surviving Chiid or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one survrvmg child, shall be entitled
to receive and shalf be paid from the retirement fund until he or she marries, establishes a domestic -
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a
monthly survivorship allowance, the amount of monthly survivorship allowance specrf ied in Section

3.36.1300.

- E.  Minimum Amount Payable to Estate Where There Is No Surwvmg Spouse No Survrwng

Domestic Partner and No Surviving Children. If the deceased person described in Subsection A. above
leaves no surviving spouse, no surviving domestic partner and no surviving chitd or children, there shall
be paid from the retirement fund to the deceased person’s estate as a death benef t the sum of one

thousand dollars and na more.

F..  Anything in this chapter to the contrary notwuthstandmg, no persons other than those specified
above shall be entitied to or receive any benefits or allowances whatsoever because of or as a result of
the death of 2 person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the surwvors or estate of the deceased person.

(Prior code § 2903.254; Ords. 23807, 25036, 27711, 2-7712, 27768.)

3.36.1250 . Minimum death benefits - When payable.

A. The benefits specified in thIS section shall be payable in accordance wrth this section in each of
the fol!owmg S|tuat|ons _

1. Wherea ember who is entitled to credit for less than two (2) years of service dies onor
after August 6, 1970 while a member of this plan and prior to being retired for service or disability and
prior to recelvrng any service or disability retirement allowance or pay, if his or her death does not arise

out of and in the course of his or her employment with the c:ty,

2. Ifa member of this plan is granted a leave of absence from city service without full city
compensation and pay before bemg retired for service or disability, and if in addition siich member is not
~ entitfed at the time he or she receives such leave of absence to [mmed|ate retirement for service, and if
such person should die on or after August 6, 1970 while on such leave of absence prior fo being retired
for disability or service and prior to recewmg any service or disability retirement allowance or pay.-

B. 'For the purposes of this section. the fol_lowmg terms:shall have the foltowing meanings:

‘ 1. "Surviving spousé means the person who survives the deceased person described in
subsection A..above and who was married to the deceased person at the time of the déceased person's -

death, and no other person.

2. "Surviving domestlc partner” means the person with whom the deceased person descnbed in
subsection A. above, at the time of the deceased person's death, had established a registered domestic
partnership and who survives the deceased person s death, and no other person. :

3. "Surv;vmg child” and "surviving chrldren" mean the natural or adopted. child or children of the
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deceased person described in subsection A. above that meets all of the following requirelments:

a. The child survives the deceased person's death; and

b. The child is neither married nor 2 member of a domestic partnership at the time of the
deceased person's death; and ' ,

c.
death; and

- . d. Ifthe child is‘an adopted child of the deceased person, the adoption was completed
pursuant to faw prior to such deceased person's death. : -

" The child is under the age of eighteen (18) years at the time of the deceased person's

C. Contributions and interest Payable to Suniiving Spouse or Surviving Domestic Partner;
Minimum Amount Payable. ' . ‘

1. If the deceased person described in subsection A. above leaves a surviving spouse or
surviving domestic partner, the surviving spouse or surviving domestic partner, whichever is applicable,
shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to all
contributions of the deceased person to the retirement fund which have not previously been withdrawn
from the retirement fund by the deceased person, plus interest on the unwithdrawn contributions as
eamed by the fund during the deceased person's period of aggregate service, but in no case shall the
interest be in excess of two (2) percent per annum. - o ‘

' 2. Ifthe fotal of the unwithdrawn contributions plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving spouse such additional amount as wouid, when added to the unwithdrawn contributions and

interest thereon, equal one thousand dollars ($1,000.00).

D.  Contributions and Interest Payable to Surviving Child or Children; Minimuim Amount Payable.

1. If the deceased person described in subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving child or surviving children, the eligibie surviving child or .
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal fo
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus.interest on the unwithdrawni
contributions as earned by the fund by the deceased person's period of aggregate service, but in no

case shall the interest be in excess of two (2) percent per annum. The sum to be paid to each surviving

child shall be determined by dividing the total amount of unwithdrawn contributions plus interest thereon,

~ by the number of surviving children.

2. - If the total of the unwithdrawn contributions plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving chiid or children such additional amount as would, when added to the unwithdrawn:
contributions and interest thereon, equal one thousand dollars ($1,000.00). The additional sum to be

_ paid to each surviving child shalf be determined by dividing the additional amount by the number of

surviving children.

E. Inthe event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this subsection D. because of the provisions of San José Municipal Code Section 2903.255(b) as it
- existed on August 6, 1970 (as originally adopted by Ordinarice No. 9506), the contributions and interest
thereon which would otherwise be payable to any surviving child or surviving children pursuant to
subsection D.1. above shall be withheld and not paid to such surviving chiid or children until such time
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as the total amount of contfributions and interest thereon so withheld equals the total amount of
contributions and interest which the court action establishes is due the estate. In the event such
withholding is insufficient to pay such amount due the estate, the city may recover by suit that portion of
the amount due the estate which cannot be recovered by withholding such contributions and interest

thereon. .

F. Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children; Minimum Amount Payable. : ‘

1. If the deceased persori described in subsection A, dbove léavés no surviving spouse, no
surviving domestic partner and no surviving child or children, the deceased person's estate shall be
entitled to receive and shall be paid from the rétirement fund a sum of money equal to all contiiutions of
the deceased person to thie retirement funid which have not previously beén withdrawn from the
retiremerit fund by said deceased person, plus inferest on the unwithdrawn contribufions as edrned by
the fund during the deceased person’s period of aggregate séfvice, but in no case shall the interest be in’
excess of two (2) percent per annum. ' ‘ .

- 2. If the total of the unwithdrawn contributions plus interest thereon should be fess than one
thousand dollars ($1,000.00), then in that event there shall be paid from the refirement fund to the
deceased person's estate such additional amount as would, when added fo the unwithdrawn '
contributions and interest thereon, equal one thousand dollars ($1,000.00).

G. Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled fo or receive any benefits or allowances whatsoever because of oras a result of -
the death of a person described in subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the surviving spouse, surviving domestic partner surviving

child or children, or estate of the deceased person.

(Prior code'§ 2903.255; Ords. 23807, 27712, 27768.)

3.36.1260 * Return of contributions to certain survivors of person who dies before
reaching fifty-five. . ‘

A. If a person who becomes a member of this Plan because of the reason set forth in Section

~ 3.36.760 should die before he or she reaches fifty-five (55) years of age, such person’s surviving
spouse, surviving domestic partner, surviving child or children (as such terms are defined in Section -
3.36.1200) or estate shall be entitled under the conditions described in subsection C.
3.36.1250, whichever is applicable, to one (1) of the following: )

1. Either to the return from the rétirement fund of a sum of money équa[ to the deceased A
person’s contributions to the rétirement fund, pius interest thereon to the date of death, as earned by
such. fund, said interest not to exceed two (2} percent per annum, or to the sum of one thousand dollars

($1,000.00), whichever is greater; or

. 2,  If the death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person’s employment with the city, as a result of injury or disease arising out of
and in the course of the deceased person's empioyment with the city, while-the person was an employee
of the city and a member of this plan, and a survivorship allowance is not payable pursuant to any other
provision of this chapter, either the return from the retirement fund of a sum of money equal to the
deceased person's contributions to the retirement fund, plus interest thereon to the date of death, as

-earned by such fund, said interest not to exceed two (2) percent per annum, or to the sum of one

thousand doliars ($1,000.00), whichever is greater.

B. For the purposed of this section, if a surviving spouse or surviving domestic partner marries or
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establishes a domestic partnership, such marriage or domestic partnership shall not deprive the
surviving spouse or surviving domestic partner of payment hereunder, provided he or she either is
married to the deceased person at the time of the deceased person's death or is a domestic partner of

the deceased person at the time of the deceased person’s death.

(Prior code § 2903.255a; Ords. 19123, 23807, 26901, 27712.)

3.36.1270  Amount of survivorship aliowance to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1270. - .
Vhenever in any other section of this Part 8 it is stated that a surviving spouse or surviving domestic
it paid from the refirement fund the monthly-survivorship
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is
applicable; shall be entitled to receive and shall be paid, subject to other provisions, of this chapter
including Sections 3.36.1200 and 3.36.1230, the following monthly survivorship allowance: -

partner shall be entitled to receive and be

A.  Where Deceased Died or Retired Prior to August 1, 1968. If the person because of whose death

the surviving s"pous'e“i:s entitied to a monthly survivorship allowance died or retired from city service prior

to August 1, 1968, {he amount of monthly survivorship allowance payable to the surviving spouse shall
be: ' ' : o -

nty-eight and one hundred twenty-five thodsandths (28.125) percent

1. Anamount equal to twe
pensation as defined in Section 3.36.020.5, less the amount specified

of the deceased person's final com
in Section 3.36.1340; or

2. Ifthe deceased was retired for service-connected disability, an amount equal to twentyéight
and one hundred twenty-five thousandths (28.125) percent of the deceased person's final compensation,

-as defined in Section 3.36.020.5; or

. 3.  If the death because of which the survivorship allowance is payable arose out of and in the
course of the deceased person’s employment with the city, or as a result of an injury or disease arising
outof and in the course of the deceased person's employment with the city, while the dec¢eased person
was an employee of the city and'a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation as defined in

Section 3.36.020.5.

- B. Where Deceased Did Not Die or Retire Prior to August 1, 1968. If the person because of whose
death the surviving spouse or surviving domestic partner is entifled to a monthly survivorship aliowance

did not die or retire from city service prior to August 1, 1968, then, except as provided in subsection.C.,

- D. or E. of this section and subject to the optional settlement provisions of Part 9.5 of this chapter, the’

amount of monthly survivorship allowance
whichever is applicable, shall be:

1. Anamount equal to thirty-seven and five tenths (37.5) percent of the deceaséd person's final
compensation as defined in Section 3.36.020.5, less the amounts specified in Section 3.36.1340; or

payable to the surviving spouse or surviving domestic partner,

. 2. Ifthe deceased was retired for service-connected disability, an amount equal to thirty-seven
and one-half (37 1/2) percerit of the deceased person's final compensation as defined in Section

3.36.020.5; or
3. Iif the death because of which the survivorship allowance is payable arose out of and in the

course of the deceased person's employment with the city, or as a result of an injury or disease arising
out of and in the course of the deceased person's employment with the city, while the deceased person
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was an employee of the city and a member of this plan, and before he or she was retrred for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equat
-to thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation as defined in

Section 3.36.020.5.

C. Where Deceased Dred or Retired On or After August 1, 1968, With Less Than Twenty (20)
Years Service Credit as a Member of this Plan . If the person because of whose death the surviving
spouse or surviving domestic partner is entitled to a monthly survivorship allowance died or retired from
city service on or after August 1, 1968, the amount of monthly survivorship allowance payable to the-
surviving spouse or surviving domestlc partner, whichever is applicable, shall be an amount equal to one
and eight hundred seventy-five thousandths (1. 875) percent of the deceased person's final
compensation for each year of service or portion thereof, less the amounts specified in Section
3.36.1340, subject to a maximum of thlrty-seven and one-half (37 1/2) percent of such final

compensatron in any case where:

1. Atthe time of the person’s death the person had eamed less than twenty (20) years of
. service credit in this plan while ernptoyed by the.city; and

2. The benef tis payable under this Section 3.36. 1270 for any reason other than'

a. Thedeathofa person before retlrement where the death arises out of and in the course
of the person’s employment with the city; or _

b. The death of a person who has been retired for servuce—connected disabrhty but who dies
before receipt of retirement pay; or .

¢. Thedeath of a person who has been retired for servrce-connected drsabrltty who.is not
reemployed by the city at the time of death and who dies durmg the disability retlrement after recervnng

any disability retrrement allowance

D. Where Deceased Retlred On or After February 4, 2000; or Deceased Died On or After February
4, 2000, But Prior to Receipt of Retirement Allowance. Notwnthstandlng subsection B. above, if the
© person because of whose death the surviving spouse or surviving domestic partner is entitled to a
monthly survivorship allowance retired from city service on or after February 4, 2000, or died on or after
February 4, 2000, but before recervrng any retirement allowance, then the amount of monthly .
- survivorship aflowance payable to the surviving spouse or surviving domestic partner, whicheveris
applicable, shall, subject to a maximum of forty-two and one-half (42 1/2) percent of the deceased
person's final compensation, be an amount equal to one (1) of the following, as applicable:

: 1. Thrrty—seven and one»half (37 1/2) percent of the deceased person s final.compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitled fo a retirement a!lowance of less than seventy-five (75) percent of the deceased

‘person's final compensation. -

2, . Thirty-seven and one-half (37 1/2) percent of the deceased person s final compensatron if at
the time of the deceased person's death the deceased person was entitled fo a retirement allowance of
less than seventy-five (75) percent of the deceased person’s final compensation.and either: : ‘

a‘. . The deceased person was retired for service-connected disability; or

~ b. The deceased person died prior to retrrement and the death arose out of and in the
course of the person's employment with the city. .

3. Fifty (50) percent of the deceased person‘s retirement allowance, less the amounts specified
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in Section.3.36.1340, if at the time of the deceased person's death the deceased peréon was enfitled to
a retirement allowance of at least seventy-five (75) percent of the deceased person’s final compensation.

~4.  Fifty (50) percent of the deceased person's retirement allbwance, if at the fime of the
deceased person's death, the deceased person was entitled to a retirement allowance of at least
seventy-five (75) percent of the deceased person’s final compensation and either: _

a. The deceased person was retired for sewiCe—connegged disability; or

_ b. The person died prior to retirement and the death arose out of and in the course ¢f the
‘person's employment with the city. . - "

For the purposes of this subsection D., if the deceased person died prior to retiremént, fefgf{;_ncgs to
the "deceased person's retirement allowance” or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the

day immediately preceding his or her death. :

E. Where Deceased Was Employed in the Fire Department and Either Retired On or After July 1,
2008; or Died On or After July 1, 2008, But Prior to Receipt of Retirement Allowance. Notwithstanding
subsection B. above, if the person because of whose death the surviving spouse or surviving domestic
partner is entitled to a monthly survivership allowance was employed in the fire department and either
(a) retired from city service on or after July 1, 2008, or (b} died on or after July 1, 2008, but before
receiving any retirement allowance, then the amount of morithly survivorship allowance payabie to.the
surviving spouse or surviving domestic partner, whichever is applicable, shall, subject to a maximum of -
forty-five (45) percent of the deceased person’s final compensation, be an amount equal to one (1) of the

following, as applicable:

" 1. Thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person’s death, the deceased
person was entitled to a retirement allowance of less than seventy-five (75) percent of the deceased

person's final compensation.

2. Thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation, if at
the time of the deceased person's death, the deceased person was entitled to a retirement allowance of
less than seventy-five (75) percent of the deceased person's final compensation and either:

a.  The deceased person was retired for service-connected disability; or

b. The deceased' person died prior to retirement and the death arose out of and in the
course of the person's employment with the city.

3. Fifty (50)' percent of the deceased pérson's retirement é!lowa‘nce, léss the amounfé épeciﬁed '
in Section 3.36.1340, if at the time of the deceased person's death, the deceased person was entitled to
a retirement allowance of at least seventy-five (75) percent of the deceased person's final compensation.

4. Fifty (50)'pe‘rce.nt of thie deceased person's retirement allowance, if at the time of the
deceased person's death, the deceased person was éntitled to a retirement allowance of at least
seventy-five (75) percent of the deceased person's final compensation and either: = . . .

"a. The deceased person was retired for service-connected disability; or

b. . The person died prior to retirement and the death arose out of and in the course of the

person's employment with the city.
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For the purposes of this subsection E., if the deceased person died‘prior to retirement, references to .
the "deceased person's retirement allowance” or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the .

day immediately preceding his or her death.

F. Nothing in this section shall be deemed te entitle any person to any survivorship allowance that.
was not provided by this chapter as this chapter existed at the time of the deceased person's death,
except that the surviving spouse surviving domestic partner benefits described in subsectlon D. shall be

payable refroactive to the date of the deceased person's death. -

(Pnor code § 2903.256; Ords. 23807, 256-16, 25938, 26565, ‘26901. 27712, 28331.)

3.36. 1280 Amount of survrvorsl-up allowance to surviving spouse or survwmg
domestic partner when such is determ:nable by Section 3.36. 1280

Whenever in any other section of this Part g itis stated that a surviving spouse or surviving domestic
partner shall be entitled to receive and be pard from the retirement fund the monthly survivorship
allowance specified in this section, the surviving spouse or surviving domestic partner whichever is’
applicable, shali be entitled to receive and shail be paid, subject to other provisions of this chapter
including Sections 3.36.1210 and 3.36.1240, the following monthly survivorship allowance:

A.  Where Deceased Died or Retired Prior to August 1, 1968. If the person because of whose death
the surviving spouse is entitled to a monthly survivorship allowance died or retired from city service prior
to August. 1, 1968, the amount of monthly survivorship allowance payable to the surviving spouse shall
be equal to eaghteen (18) percent of the deceased person's final compensation as defined in Section
3.36.020.5; plus five thousand six hundred twenty-five ten-thousandths (0.5625) percent of such final
compensation for each full year of service for which the deceased person was entitled to credit under the
provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1330, but in no event shali such monthly survivorship allowance exceed twenty-eight and
one hundred twenty-five thousandths (28.125) percent of the fi nal compensation of the deceased person -

less the amounts specifi ed in Section 3.36.1 340

B. Where Deceased Did Not Die or Retrre Prior to August 1, 1968. If the person because of whose
death the surviving spouse is entitled to a monthly survivorship allowance did not die or retire prior to
August 1, 1968, then except as provided in subsection C. or D of this section, the amount of monthly
survivorship allowance payable to the surviving spouse or surviving. domestic partner, whichever i is
_applicable, shall be an amount equal fo twenty-four (24) percent of the deceased person's final .

compensation, as defined in Section 3.36.020.5, plus seventy-five hundredths (0.75) percent of such
final compensatlon for each year of service for which the deceased person was entitled to credit under
the provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1340, but in no event shall such monthly allowance exceed thirty-seven and one-half (37
1/2) percent of the final compensahon of the deceased person less the amounts specified in Section

3.36.1340.

C. Where Deceased Retired on or after February 4, 2000 or Deceased Died on or after February
4, 2000, but Prior to Rece;pt of Rehrement Allowance. If the person because of whose death the -
surviving spouse or surviving domestic partner is entitied to a monthly survivorship allowance retired
from city service on or after February 4, 2000, or died on or after February 4, 2000, but before receivmg

any retirement allowance, then:

' 1. Inthe case where, at the time of the deceased person's death, the deceased person was,
entitled to a retirement aflowance of up {o seventy-five (75) percent of the deceased person s final

compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or _

surviving domestic partner, whichever is appiicable, shall be an amount equal to twenty-four (24) percent



e,

- exceed thirty-seven and five-tenths (37.5) percent of the final com

Page 358 of 436

of the dé_ceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five
hundredths (0.75) percent of such final compensation for each year- of service for which the deceased

' person was entilled to credit under the provisions of this plan in excess of the first two (2) years of

service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly allowance
pensation of the deceased person,

less the amounts specified in Section 3.36.1340.

2. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at ieast seventy-five (75) percent of the deceased person’s final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, butin no .
event shall such monthly allowance exceed forty-two and five-tenths (42.5) percent of the final
compensation of the deceased person, léss the amounts specified in Section’3.36.1340.

For the purposes of this subsection C., if the deceased persoh died prior to retirement, the "deceased
person's retirement allowance" shall mean the retirement aflowance that would have been paid had the _

deceased person retired on the day immediately preceding his or her death.

- D. Where Deceased Was Eniployed in the Fire Department and Retired on or after July 1, 2008; or
Deceased Died on or after July 1, 2008, but Prior to Receipt of Retirement Allowance. if the person

because of whose death the surviving spouse or surviving domestic partner is entitled to a monthly
survivorship allowance was employed in the fire departmenit and either (a) retited from city service on or

after July 1,72008, or died on or after July 1, 2008, but before receiving any retirement allowance, then:

1. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of up to seventy-five (75) percent of the deceased person’'s final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five

hundredths (0.75) percent of such final compensation for each year of service for which the deceased .

person was entitied to credit under the provisions of this plan in excess of the first two (2) years of
service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly allowance
exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased persan,

- less the amounts specified in Section 3.36.134_0.

2. In the case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at least seventy-five (75) percent of the deceased person's final
compensation, the amount of the monthly survivorship allowance payable to the surviving $pouse or -
surviving domestic partner, whichever is applicable, shall be an amount equal to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, but in no
event shall such monthly allowance exceed forty-five (45) percent of the final compensation of the

‘deceased person, less the amotnfs specified in Section 3.36.1340.

For the purposes of this subsection D., if the deceased person died prior to refirement, the "deceased
person's retirement allowance” shall mean the retirement alléwance that would have been paid had the

.. deceased person retired on the day immediately preceding his or her death.

(Prior code § 2003.257; Ords, 23807, 25936, 26836, 27712, 28331)

' 3.36.1290 Marriage or domestic partnership of.surviving spouse or surviving domestic

partner - When return.of contributions and monthly survivorship allowance are payable.

A.  Anything in this chapter to the contrary ndhuith‘stand'ing-, from and after the effective date of this

L VY Fi ' 4 r -
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section, if the surviving spouse or surviving domestic partner of a deceased member who, at the time of
death is fifty-five (55) years of age and is entitled {o credit for twenty (20) years of service, or whois -
entitled to be credited with thirty (30) years of service regardiess of whether such member has attained -
the age of fifty-five (55), marries or establishes a domestic partnership, such marriage or domestic -
partnership shall not deprive the surviving spouse or the surviving domestic partner of the return-of
contributions, plus interest thereon, and monthly survivorship allowances for which he or she is eligible
at the time of the member’'s death under Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240,
3.36.1270 and 3.36.1280. Such surviving spouse or surviving domestic partner shall, despnte such
marriage or domestic partnershlp. be entitled subject to the.provisions of this section-to receive and shall
be paid from the retirement fund, until such surviving spouse or surviving domestic partner dies, such
contributions plus interest there an, and such monthly survivorship allowance to which he or she would
be entltled pursuant to Sechons 3.36. 1200 3 36.1210, 3.36. 1230 3 36. 1240 3.36.1270 and 3.36.1280,
as if he or she had not married or established a domestic partnershlp in the event that any surviving
spouse or surviving domestic partner of any such mermnber has, at any time before the effective date of
. this section, remarried or estabhshed a domestlc partnershm and for such reason has been deprived of
any such contributions, p!us interest thereon and monthiy surwvorsh:p allowances because of the
provisions of Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280, the return
of such contributions, and interest thereon (in the event the full return of such contributions, and interest
thereon, has not been made at the time of such.remarriage or establishment of a domestic partnership),
and payment of the monthly survivorship allowance shall be recommenced as of the effective date of
this Section and shall be thereafter paid in accordance with Sections 3.36.1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280, until such surviving spouse or surviving domestic partner dies, and
no longer, but no return of contributions plus interest thereon shall be made, and no survivorship -
allowance shall be paid, for any period between the date such return of contributions plus interest
thereon and monthly survivorship allowance was terminated by such remarriage or establishment of a
domestic partnership and the effective date of this section, it being the intention that this section shall

operate prospectively and not retroachvely

B. As used in this section: -
1. For the purposes of Sections 3.36.1200 and 3.36,1210:

: a. "Surviving spouse" means the person to whom the deceased member was married at the
time of the deceased member's death and who survives the deceased member's death.

b. "Surviving dorﬁestic partner” means the perscn with whom the deceased member, at the
time of the deceased member's death, had established a domestlc partnership and who survives the

deceased member’s death
2. Forthe purpo_ses of Section 3.36.1230 and 3.36. 1240'

a. "Surviving spouse” means the person to whom the deceased member was married at the
time of the deceased member's death and at the time the deceased member was retlred for service or
disability and who survives such deceased membel"s death

' b. "Surv:vmg domestic partner” means the person with whom the deceased member, both at
the time of the deceased person's death and at the time the deceéased member was retired for seivice or
: d|sabillty had establishied a reglstered domestic partnershlp and who survives the deceased member's

death. ‘
3. Forthe purposes of Sections 3. 36.1270 and 3.36. 1280

: a. "Survwmg spouse” means whichever of the followmg is applicable for the purposes of
Sections 3.36.1270 and 3.36.1280: -
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i. The person fo whom the deceased member was married at the time of the deceased

member's death and who survives the deceased member’s death; or

eceased member was married at the time of the deceased

it.  The person to whom the d
ed member was retired for service or disability and who

. member's death and at the time the deceas
survives the deceased member's death.

- b, "Surviving domestic partner” means whichever of the fo!!oWing is appficabl'e for the
purposes of Sections 3.36.1270 and 3.36.1280: LT o

i. The person with whom the deceased member, at the time of the deeeas_ed member's
death, had established a domestic parinership gnd‘vv'h_o survives the de‘cea'e’ed person’s déath: or
“ii.  The person with whom the deceased member, both at the time of the deceased
person's death and at the time the deceased member was retired for service or disability, had
established a domestic paitnership and who survives the deceased member's death.

(Prior code § 2003.257a; Ords. 21686, 23807, 27712.)

3.36.1295 Reinstatement of terminated allowances. =

A. " If the monthly allowance of the surviving spouse of any persen who retired or died priorfo
pursuant ta the provisions of Chapter 3.36 of the San José Municipal

October 1, 1999, was terminated ‘
Code as such Chapter read before the effective date of Ordinance No. 25938, because the surviving

spouse remarried, the monthly allowance shall be reinstated effective the later of:

1. October 1, 1999; or

2. The first month after the survi;.n‘ng spouse provides documentation satisfactory to the
Secretary to the Board showing the surviving spouse's eligibility for reinstatement, of the aflowance.

B. The reinstatement of the monthly allowance shall be prospective only and no.paym‘ents shall be

made for the months during which the allowance was terminated pursuant to the prior provisions of ‘
ljustments pursuant to Chapter 3.44 of the San José Municipal Code

Chapter 3.36. Any cost-of-living ad
shall also be prospective only and no cost-of-living adjustments shall be made for any time during which

the monthly allowance was terminated.

C. The reinstated monthly allowance shall be-paid to the eligible surviving spouse for the
remainder of the surviving spouse's life. : *

(Ord. 25936; 27712.)

3.36.1300 Amount of survivorship allowence payable to s_urvivin'g‘ child or children.

if. and whenever any

Subject to and 'excepf as otherwise provided by other provisions of this Chapter,
r provisions of this

survivorship allowance is payable to any surviving child or children pursuant to pthe _ ]
Part 8, the surviving child, or each of the surviving children if there is more than one (1) surviving child of
the deceased member or person, shall be entitled to receive and shall be paid from the retirement fund,
untit the surviving child marries, establishes a domestic partnership, attains the age of eighteen (18)

years or dies, whichever is the earlier time, and no longer, the following monthly sufvivorship allowance:

A.  Death or Retirement Prior to August 1, 1968 - One Eligible Surviving Child. If the person _
because of whose death the surviving child is entitled to a monthly survivorship allowance died or retired

Vddarn dde A1 __ .. i %._. Y .t L a
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from city service prior to August 1, 1968, and if in addition, there is only one (1) eligible sunnvmg child of
the deceased person entitied fo receive a monthly survivorship allowance, then in that event while there
-is only one (1) eligible surviving child of the deceased person entitied to receive a monthly SUI’VIVOl'Shlp

allowance, the monthly allowance payable to such child shall be:

| 1. An amount equal to eighteen and seventy-five hundredths (18.75) percent of the deceased
person's final compensation less the amounts specified i in Section 3.36.1330; or

2. ifthe death because of which the survivorship-allowance is payable arose out of and in the
course of the deceased person’s employment with the city, or as a result of injury or disease arising out

of and in the course of the deceased person’s employment with the city while the deceased person was

~ an employee of the city and a member of this plan and before he or she was retired for service or
) disability, then in that event the amount of the monthly survivorship allowance payable to one (1) |
surviving child shall be twenty-five (25) percent of the deceased person's final compensation less the

amounts specified in Section 3.36.1330.

3. If the deceased was retired for serwce-connected dlsabillty an amount equal to elghteen and
‘seventy-five hundredths (18.75) percent of the deceased person s final compensation.

" B. Death or retirement not prior to August 1, 1968 one eligible survwmg child. Iif the person
because of whose death the surviving child is entltled to a monthly survivorship allowance did not die or-
retire from city service prior to August 1, 1968, and if, in addition, there is only one (1) eligible surviving
~ child of the deceased person entitled to receive a monthly survivorship allowance; then in that event,
while there is only one (1) efigible surviving child of the deceased person entitled to receive a monthly
survivorship allowance, the amount of such monthly survivorship allowance payable fo such child shatl

be:

1. An amount equal to twenty-five (25) percent of the deceased person's fi nal compensatlon
less the amounts specified in Section 3. 36 1330; or

2. {fthe death arose out of and in the course of the deceased person's employment with the
city, or as a resuit of an injury or disease arising out of and in the course of the deceased person's

employment with the city, while the deceased person was an employee of the city and a member of this

plan, and before he or she was retired for service or disability, an amount equal to twenty-five (25)
percent of the deceased person 's final compensation. -

3. Ifthe deceased was refired for service-connected disability, an amount equal to twenty-ﬁve :
(25) percent of the deceased person's final compensation.

C. Death or retirement prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship allowance died or
retired from city service prior to August 1, 1968, and if in addition there are only two (2) eligible surviving
children of the deceased person entitled to receive a monthly survivorship allowance, then in that event .
while there are only two (2) such surviving children of the deceased person entitled to receive a monthly

_survworshlp allowance the allowance payable to each ch:ld shall be:

. 1. Ilfthe death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
. employment with the city, the monthly retirement allowance payable to each of the surviving children
shall be an amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-half

( 1/2) of the amount specll" jed in paragraph b below, whichever is the lesser amount:

. a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation, less the amounts speclﬂed in Section 3.36.1330; or -



- (2) surviving children shall be:

~ the city, or as a result of an inju
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b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final
compensation, less the amounts specified in Section 3.36.1330. : g _

2. Ifthe death arose out of and in the course of the deceased person’s employment with the -
city, or as a result of an injury or disease arising out of and in the course of the deceased person's .
employment with the city, while the deceased person was an employee of the city and a member of this
system and before he or she was retired for service or disability, the monthly survivorship allowance
payable to each of the two (2) surviving children shall be one-half ( 1/2) of the amount specified in
paragraph a below, or one-halif { 1/2) of the amount specified in paragraph b below, whichever is the

lesser amount:

a.  Fifty (50) percent of the deceased person's final compensation less the amounts specified
in Section 3.36.1330; or - S

b. . That percentage of the deceased person's final compensation which, when Aa‘dded to the
percentage of such compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts

specified in Section 3.36.1330.

3.  Ifthe deceased was retired for service-connected disability, the monthly retirement eliowani;e
payable {0 each of the surviving children shall be an amount equal to one-half { 1/2) of the amount
specified in-paragraph a. below, or one-half { 1/2) of the amount specified in paragraph b. beiow,

-whichever is the lesser amount:

- a.. Twenty-eight and one hundred twenty-five thousandths (28.1 25) percent of the deceased
person's final compensation; or - ‘ ‘

b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, wili not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final =

cempensation.

D.  Death or retirement not prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship allowance did not
die or retire from city service prior to August 1, 1968, and if in addition there are only two (2) eligible
surviving children of the deceased person entitled to receive a monthly survivorship allowance, then in
that event, while there are only two (2) eligible surviving children of the deceased person entitied to
receive a monthiy survivorship aliowance, the monthly survivorship allowance payable to each of the two

| 1. Ifthe death did riot arise out of and in the course of the deceased person's employment with
ry or disease arising out of and in the course of the deceased person's

monthly allowance payable to each of the surviving children shall be an

employment with the city, the
elow, or one-haif ( 1/2) of the

amount equal fo one-half ( 1/2) of the amount specified in paragraph a b

" amount specified in paragraph b befow, whichever is the lesser amount:

- a.  Thirty-seven and five tenths (37.5) pefcent of the deceased person's final compehsatioe; :
less the amounts specified in Section 3.36.1330; or -

b. That percentage of the deceased person's final compensation which when added to the

percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75} percent of such
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final compensation, less the amotints specified in Section 3.36.1330.

2.  if the death because of which said survivorship allowances are payable arose out of and in
the course of the deceased person’s employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for -
service or disability, then in that event the amount of such monthly survivorship allowance payable to
each of said two (2) children fromand after said death, while entitled to the same, shall be one-half { 1/2)
of the amount specified in paragraph a below, or one-half ( 1/2) of the amount specified in paragraph b

below, whichever is the lesser amount; :

a. Fifty (50) percent of the deceased person’s final compensation, less the amounts ,
specified in Section 3.36.1330; or : o -

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final -
compensation, less the amounts specified in Section 3.36.1330. ‘ o

- 3. Ifthe deceased person was retired for service-cdnnected disability, the monthly allowance
payable to each of the surviving children shall be an amount equal to one-half ( 1/2) of the amount
specified in paragraph a. below, or one-half { 1/2) of the amount specified in paragraph b. beiow, -

whichever is the lesser amount;

a. Thirty-seven and five-tenths (37.5) pé'rcént of fhe deceased person's final compensation;

b. That beréentage of the deceased person's final 6ompensation which, when added to the

- percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic paitner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation.

E. Death or retirement prior to August 1, 1968; three or more eligible surviving children. if the
person because of whose death the surviving children are entitled to a monthly survivorship allowance
died or retired from city service prior to August 1, 1968, and if, in addition, there are three (3)or more
eligible surviving children of the deceased person entitled to receive a monthly survivorship allowance,
the monthly survivorship allowance payable to each child while he is entitled fo the same shall be: :

1. Ifthe death did not arise out of and in the course of the deceased person’s employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be the
amount specified in paragraph a below, or the amount specified in paragraph b below, whichever is the

lesser amount; '

. .a. Thirty-seven and five-fenths (37.5) percent of the déceaséd person's final oompenSatibn
less the amounts specified in Section 3:36.1330, divided by the number of children entitled to recsive an
allowance; or : '

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse of such

deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such
final compensation less the amounts specified in Section 3.36.1330, divided by the number of children

entitled to receive an allowance.
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2. If the death because of which said survivorship allowances are payable arose out of and in

~ the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person’s employment with the city, while the deceased

person was an employee of the city and a member of this pian, and before he or she was retired for.

service or disability, then in that event the amount of such monthly survivorship allowance payable to

each child while he or she is entitled to same shall be the amount specified in the following paragraph a.,

or the amount 'Spe.ciﬁe_d in the following paragraph b., whichever is the lesser amount: -

' A Seilenty-ﬁve (75) percent of the deceased person's final compensation, less the amounts
specified by Section 3.36.1330, divided by the number of children erititied to receive an allowance; or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable fo a surviving spouse of such deceased person,
will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an aliowance.

3. If the deceased person was refired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in paragraph a. below, or the

amount specified in paragraph b. below, whichever is the lesser amount:

a. Thirty-seven and five-tenths (37.5) percent of the deceased person's final cbmpensation,
divided by the number of children entitled to-receive an allowance; or S

b.  That percentage of the deceased person's final compensation which, when added to the -
percentage of such final compensation which is paid or is payable to a surviving spouse of such .
deceased person, will not exceed a fotal of fifty-six and twenty-five hundredths (56.25) percent of such
final compensation, divided by the number of children entitied to receive an allowance. -

F.. . Death or retirement not prior to August 1, 1968 - three or more eligible surviving children. if the
person because of whose death the surviving children are entitied to a monthly survivorship allowance
- did not die or retire from city service prior to August 1, 1968, and if, in addition, there are three (3) or
more eligible surviving children of the deceased person entitled to receive a monthly survivorship
allowance, then in that event, while there are three (3) or more such surviving children of the deceased -
person entitled to receive a monthiy survivorship allowance, the monthly survivorship allowance payabie

to each child shall be:

- 1. If the death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be the
amount specified in the following paragraph a., or the amount specified in the following paragraph b, -

whichever is the lesser amount; - :

a. Fifty (50) percent"of the deceased person's final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance; or

'b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such _
final compensation, less the amounts specified in Section 3.36.1330, divided by the number of children

-entitled to receive an allowance.

2.  If the death because of which said survivorship allowances are payable ardse but ofandin

the course of the deceased person’s employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
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person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the amount of such monthly survivorship alfowance payable to
each child from and after said death while he or she is enhtitled to the same shall be the amount specified
in the following paragraph a., or the amount specified in the following paragraph b., whichever is the

 lesser amount:

' -a.  Seventy-five (75) percent of the deceased person's final compensation, less the amounts
specrf ed in Section 3.36.1330, drv:ded by the number of chrldren entitled to receive an allowance; or

b. That percentage of the deceased person’s fi nal compensatrcn whlch when added to the
percentage of such final compensation paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final
compensation, less the amounts specified in Section 3.36.1330, divided by the number of chrldren ‘

entitled to receive an a!lowance

3. If the deceased person was retired for service-connected disability, the monthly allowarice
payable to each of the surviving children shall be the amount specified in the following paragraph a., or
the amount specified in the following paragraph b., whlchever is the lesser amount:

a. Frfty (50) percent of the deceased person's final compensatrcn dlwded by the number of
chrldren entitled to receive an allowance; or ‘

b. That percentage of the deceased person's finat compensation which, when added to the
percentage of such final compensation which is paid or is payable.to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percént of such
final compensation, divided by the number of children entitled to receive an allowance.’

G Nothing in this section shall be deemed to entitle any person to any survivorship aflowance that
was not provided by this chapter as this chapter existed at the time of the deceased person's death.

(Prior code § 2903.258; Ords. 23807, 26901, 27712.)

3.36.1305 Amount of surwvorshlp allowance payable to surviving child or children
when member had less than twenty years service credit earned while employed by city.

Except as provrded in subsection E. below, if and. whenever any survivorship allowance is payable to
any eligible surviving child or children pursuant to the provisions of this Part 8 because of the death of a
member who, at the time of the member's death, had earned less than twenty (20) years of service. -
credif in this plan while employed by the city, then instead of any other survivorship allowance provided
to eligible surviving children under this Part 8, the surviving chr!dren s monthly survrvorshlp allowances

shall be as follows:

A. Toone (1) eligible surviving child, one and twenty-five hundredths (1. 25) percent of the
deceased person's final compensation for each full year of sérvice eamed in this plan while employed by
the city, subject to a maximum of twenty-five (25} percent of such final compensatlon Pro rata credit -

shall be given for a portron of a full year of service.

B. Toeach of iwo (2) ehglble sumvrng children, one-half ( 1/2) of the amount specified in the .
following paragraph 1. or one-half ( 1/2) of the amount specified in the following paragraph 2., whichever
is the lesser amount

1 One and eight hundred seventy—f' ve thousandths (1.875) percent of such deceased person's

final corrrpensatron for each full year of service earned in this plan while employed by the city; provided,
however, that in no event shall the combined monthly allowance payable to the children exceed a



Page 366 of 436

maximum of fifty (50) percent

of such final cbmpensation. Pro rata credit shall be given for a portion of a
full year of service. o : _

- 2. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payabie to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation,

C. | To each of three (3) or more eligible surviving children, the amount specified ln the following
paragraph 1. or the amount specified in the following paragraph 2., whichever is the lesser amount:

1. Two and five-tenths (2.5) percent of such deceased person's final compensation for each full
* year of service earned in this plan while employed by the city, divided by the number of children entitled
to receive an allowance; provided, however, that in no event shall the combined monthly allowance paid
to.the children exceed a maximum of seventy-five (75) percent of such fina! compensation. Pro rata

credit shall be given for a portion of a full year.

2. That percentage of the deceased person's final compensation which, when added to the

percentage of such final.compensation which is paid or payable fo a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation, divided by the number of children entitled to receive an aliowance.

D. The benefits payable pursuant to this Se'ction‘3.36.1305 shall be payable to each eli’giblé _-

rviving child until that surviving child marries, establishes a domestic partnership, attains the age of

su
ereafter, no benefits shall be payable to such

eighteen (18} years, or dies, whichever first occurs. Th
child. '

E. This Section 3.36.1305 shall not apply, and benefits payable to the deceased person's eligibie
surviving child or surviving children shall be calculated as provided in Section 3.36.1 300, in any case

where benefits are payable on account of:

- 1. The death of a person before retireme

_ nt where the death arises out of and in the course of
the person's employment with the city; or ‘

2. . The death of a person who has been ret

: ired for servicé—connected disabifity but who dies
before receipt of.retirement pay; or -

3. The déath of a person who has been retired for service-connected disability, who is not
reemployéd by thé city at the time of death and who dies during the disability retirement after receiving
any disability _réti”rémeint allowance. ' : :

(Ord. 25616; 27712.)
3.36:1310 Limitation of total amount payable to surviving spouse and chi__ldren.- '

A.  Anything in the preceding provisions of this Part 8 to the contrary notwithstanding, the total
amount of survivorship or other allowances payable monthly to a surviving spouse or surviving domestic
partner pursuant to the provisions of this Part, together with and in addition to the total.amount of ‘
allowances payable monthly to any and all eligible surviving children pursuant to the provisions of this

Part, shall not exceed the following maximum amounts:

1. Where deceased died or retired prior to August 1, 1968. If the person becalise of whose
- death the surviving spouse or children are entitled to a monthly aliowance or allowances died or retired
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from city service prior to August 1, 1968, the maximum amount of all monthly allowances payable to a
surviving spouse and children shall not exceed fifty-six and twenty-five hundredths (56.25) percent of the
deceased person's final compensation, less the amounts specified in Section 3.36.1330; provided and

- excepting, however, that if the death because of which said allowances are payable arose out of and in
the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the maximum amount of al} of said aliowances shall not exceed
seventy-five (75) percent of the deceased person's final compensation, less the amounts specified in

‘Section 3.36.1330. - '

2.  Where deceased did not die or retire prior to August 1, 1968. If the person because of whose
death the surviving spouse, surviving domestic partner or children are entitled to a monthly allowance or
allowances did not die or retire from city service prior to August 1, 1968, the maximum amount of all
monthly allowances payable fo a surviving spouse or surviving domestic partner and children from and
after the death shall not exceed seventy-five (75) percent of the deceased person's final compensation,
less the amounts specified in Section 3.36.1330. : : ' o

B. Inthe event that the monthly amount payable to a surviving spouse or surviving domestic
partner, together with or in addition to the monthly amounts payable to the eligible surviving children
. should exceed the applicable maximum, the amounts payable to the children shall be reduced to such
amounts as will not, when added to the sum payable to the surviving spouse or surviving domestic

partner, exceed the monthly maximum.

(Prior code § 2903.259; Ords. 23807, 27712.)

3.36.1320  Surviving children's allowances - How paid.

A. Except as otherwise provided in this chapter, any survivorship allowance which is payable under
the provisions of this chapter to any surviving child or children shall be paid to such parent or parents of
such child or children as have custody of such child or children, for the benefit of such child or children,
or if a guardian or guardians have been appointed for such child or children, and the board shall have
received notice thereof, to the guardian or guardians of such child or children, for the benefit of such

B. Notwithstanding the above, however, the board, in its discretion, may at any time or from time fo
time pay said allowances to any other person or persons, for the benefit of such child or children, or
directly to the child or children, if it finds that such will be in the best interest of the chiidren. In addition,
the board may, if it has reason to believe that such allowances are not being used for the benefit of the
child or children entitled thereto, suspend such payments, or any of them, until such time as it receives -
assurance, satisfactory to the board, that such payments will be used for the benefit of the children -

entitled thereto. '

C. No person shall have any claim égainst the board or any membe_:r thereof because of or by
reason of the board's suspension of ahy payments or by reason of the board's changing the person or
persons to whom such payments are made. : o

(Prior code § 2903.260; Ords. 23807, 27712.)
3.36.1325  Surviving children’s aliowances - Payment to custodian or trustee.
A. A member of this plan or any person who has retired from this plan may designate. oh a

beneficiary designation form approved by the board, that any survivorship allowance which is payabi_e
under the provisions of this chapter to any surviving child or children of the member or retired person
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- shall be paid to any of the following:

1, A nafr;ed custodian for such child under the California Uniform Transfers to Minors Act.

2. A trustee of a trust created for the benefit of such child or children under stich member's or .

‘retired person's will,

3. Atrustee of an inter vivos trust cresited for the benefit of such child or children.

B. Payment to custodian. Such survivorship allowance shall be paid to a custodian under the
California Uniform Transfers to Minors Act named in a beneficiary designation form if al of the following

conditions are met: -

1. The board is provided with proof fo the board's satisfaction that such person is in fact the

custodian named in the beneficiary designatiori form; and

2. The board is provided with written acknowledgement of receipt of payment as custodian, as
provided by California Probate Code Section 3908, on such form as the board may provide, together
with execution of such additional waivers, indemnification, or other documents as the board may require.

C. . Payment to trustee of testamentary trust. Such survivorship allowance shall be paid to -a trustee

named in a member's or retired person's will if all of the following conditions are met:

1. Such member’s or retired pérson's beneficiary designation form specifically designates a
trust created under such person's will as beneficiary; and . ‘

2. . Such member's or retired person's will contains provisions specifically creating such trust or
trusts for the benefit of such member's or retired person's surviving child or children.

3. The trustee is named in such member's or retired person's wiil.

4. The board is provided with a filed, endorsed, and certified copy of a bourt order which
determines the validity of such trust or trusts and orders the establishment of such trust or trusts.

D. Paymentto trustee of inter vivos trust. Such survivorship allowance shall _bé paid to the trustee

of an inter vivos trust if ali of the following conditions are met;

1. Such trustis cléarly identified to the board's satisfaction on such member's or retired person'é

beneficiary designation form on file with the board.

2. Such trust contains provisions Speciﬁcélly creatin

g a trust or trusts for the benefit of such -
member’s or retired person's surviving child or children. : : '

3. The board is provided with a filed, ehdorsed, and certified copy of a gguft order purSuant to
California Probate Code Section 1138.1 or similar statute authorizing and approving payment of such -

benefit to such trust. '

E.  Unless and unti the conditions of either B., C., or D. of this Section 3.36.1325 are met, the
payment of such survivorship allowarnice shall be made in accordance with Section 3.36.1320 of this

chapter. '

(Ords. 22342, 23807, 27712.)
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3.36.1330 No deduction after January 1, 1964, of amount of workmen's compensation
benefits. : - ' :

Anything elsewhere in this chapter to the contrary notwithstandirig, from and after January 1, 1964,
the amount of any monthly survivorship or death allowance or benefit payable to any person-or fo any
estate under and by virtue of other. provisions of this chapter shall be computed and determined as
provided by other applicable sections of this chapter without any deduction being made because of any
provision of this section. Nothing herein contained, however, shall be deemed to authorize or require the
recomputation or increase of the amount of any survivorship or death allowance or benefit computed
and paid prior to January 1, 1964, pursuant to the provisions of this séction as it read prior to said date, it
being the infent that the present provisions of this section shall operate prospectively as herein provided

~ and not retroactively.

(Prior code § 2903.261; Ords. 23807, 2’7712.)
3.36.1340 Reduction of benefits if member retires befbre attaining age fifty-five.

A.  If a member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
prior to July 5, 1992, and before attaining the age of fifty-five (55) years, and if said member is entitled to
be credited with twenty (20) or more years of service but less than thirty (30) years of service, then each

-allowance, benefit or other payment to which any person, persons or estate would otherwise be or )
become entitled to under or by virtue of the preceding sections of this Part 8 shall be reduced to an -
amount which bears the same relationship to the unreduced allowance, benefit or payment as the
partially reduced allowance defined and referred to in subsection B.2. of Section 3.36.810 bears to the
unreduced allowance defined and referred to in subsection B.1. of Section 3.26.810. _

B. If a member should retire for service pursuant to the provisions of Part 6 of this retirement Plari

-on or after July 5, 1992, and before attaining the age. of fifty-five (55) years, and if said member is
entitled fo be credited with twenty (20) or more years of service but less than twenty-five {25) years of
service, then each alfowance, benefit or other payment to which any person, persons or estate would
otherwise be or become entitled to under or by virtue of the preceding provisions of this Part 8 shall be
reduced to an amount which bears the same relationship to the unreduced allowance, benefitor -
payment as the partially reduced allowance defined and referred to in-subsection B.2. of Section
3.36.810 bears to the unreduced allowance defined and referred to in subsection B.1. of Section

3.36.810. . '
. (Prior code § 2003.263; Ords. 21686, 23807, 24092, 27?12.)

3.36.1350 Survivorship benefits payable where person eligible for monthly allowance
~* under Section 3.36.760 dies before receiving saie. : |

A. If a person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before receiving any monthly allowance

provided for in Section 3.36.760, such person's surviving spouse, surviving domestic partner, child or.
children (as these terms are defined in Section 3.36.1200), shall be entitled to: . -

, 1. Under the conditions 'desérjbed in subsections C. and D. of Section 3.36.1200, a sum.of
money equal to ail contributions of the deceased person to the retirement fund plus interest thereon ds
earned by the fund to the deceased person's death, but in no case shall the interest exceed two (2) 7

percent per annum; and

2. Under the conditions described in subsections F. and G. of Section 3.36.1200; and subject to -
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the withholding provided for in-subsection H. of SeCt;‘on 3.36.1200, if a lump sum return of contribuiions
and interest is chosen, a monthly allowance, the amount of such allowance to be as specified in |

subsection C. of this section. -

B. If a person who becomes a member of this system because of the reason set forth in Section
-3.36.760 and has reached fifty-five (55) years of age should die before receiving the monthiy allowance
provided for in Section 3.36.760, then under the conditions described in subsection E. of Section -
- 3.36.1200 such deceased péerson's estate shall be entitied o a réetirn of his contributions togéether with
interest thereon to the date of death, but in no'case shall the interest exceed two (2) percent per annum.

C. The amount of a monthly allowance payable undér this section shall be:

1. * To a surviving spouse or surviving domestic partner for the surviving spouse's or surviving
domestic partner's life, one and eight hundred seventy-five thousandths (1.875) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such

- final compensation. Pro rata credit shall be given for a portion of a full year.

2. Toone (1) eligible surviving child, one and twenty-five one hundredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shali the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation,

- Pro rata credit shall be given for a portion of a full year.

3." To each of two (2) eligible éurviving children, one-half ( 1/2) of the a;ﬁount specified in the
following paragraph a or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount: _

a. Ohe and eight hundred seventy-five thousandths (1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowarice payable to such children exceed a maximum of fifty (50) percent of such

 final compensation. Pro rata credit shall be given for a portion of a full year.

b. That percentage of the deceased person's final compensation which, when added fb the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation.

- 4. To each of three (3) or more eligible surviving children, the amount specified in the foilowi_ng
pafagraph a or the amount specified in the following paragraph b, whichever is the lesser amount;

a. Two and five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance:. provided;
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year. .

b. That percentage of the deceased person’s final compensation which, when added o the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving -
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitied to receive an aliowance. .

D.  Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance -
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9 of this chapter, it



Page 371 of 436

being assumed for purposes of such part that such child would be entitled to a sunnvnng child's monthly
survivorship allowance under Part 8 if he or she were under eighteen (18) years of age, bé entitled to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including retumn
of contnbutlons and monthly survivorship allowance as set forth above for surviving child and children.

~ (Prior codé § 2903.263a' Ords. 19478, 23807, 277—12.)

' 3.36. 1360 Survworshlp benef' ts payable where person eligible for monthly allowance
under Sectlon 3. 36 760 dies after receg_ymg same. ,

A. Ifa person who becomes a member of th:s plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die after receiving any such allowance, such
person's surwvmg spouse, surviving domestic partner, and surviving child or children (as these terms -
are defined in Section 3.36, 1230) shall be entitled to a monthly allowance under the. cond:t:ons
described in subsections C. and D. of Section 3.38, 1230, the amount of such monthly allowance to be
as specified in subsection B. of this section, and the d eceased person's estate shall be entitled to a
payment of one thousand doilars ($1, 000 00) under the condrtions described in subsectaon E. of Section

3.36.1230.

B. The amount of such monthly allowance payable under this section shaIt be:

' - 1. To a surviving spouse or surviving domestlc partner for the surviving spouse s or survwmg

domestic partners life, one and eight hundred seventy-five thousandths (1.875) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be given for a portlon of a full year.

‘2. To one (1) eligible surviving child, one and twenty-t” ive hundredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in-no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year.

3. Toeach of two (2) 'eltglble surviving children, one-half ( 1/2) of the. amount specified in the
following paragraph a, or one-half { 1/2) of the amount specifi ed in the fotlowmg paragraph b, whlchever

is the Iesser amount

a. . One and eight hundred seventy-five thousandths {1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to said children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year.

'b. That percentage of the deceased person's final compensatlon which, when added to the

percentage of such final compensation which is paid or payable o a surviving spouse or surviving
domestic partner of such deceased person wﬂl not exceed a total of seventy—ﬁve (75) percent of such

final compensation;

. 4. To each of three (3) or more elaglble surviving: chtldren the amount spet:lﬂed in the following
paragraph a, or the amount specn" ied in the followmg paragraph b, whichever is the lesser amount:

a. Two and five tenths (2.5) percent of such deceased person s final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided, ‘
however, that in no event shall the combined monthly allowance paid to the chiidren exceed a maximum
of seventy-five (75) percent of such final compensatlon Pro rata credit shall be given for a portron ofa

full year.



| oo

~ assumed for purpose of such Part t

‘or children contained in this section, be déemeéd to ha

Page 372 of 436

b.  That percentage of the deceased person's final compensation which, when added to the

‘ percentage of such final compensation which is paid or payable to a surviving spouse or surviving

domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance. _

C.  Each child who, if he or she were under the age of eightéen (18) years, would be a surviving
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements, of Part 9 of this chapter, it being

hat such-child would be entifled fo a surviving child's monthiy
survivorship aliowance under Part 8 if he or stie Wére under eighteen (18) years of age, be ehtitled to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for suiviving child and children.

D. Such deceased person shall, for the purpose of the definition of spouse, domestic partner, child
: ve retired as of the date such deceased person
first received a monthly allowance under this chapfer. o

(Prior code § 2903.263b; Ords. 19123, 23807, 27712.)

3.36.1370  Termination of allowances or benefits for treason or conviction of a felony. :

) Any and all allowances or benefits payable to any person under and by virtue of any of the provisions
of this Part 8 may be cancelled and terminated by the retirement board, in its sole discretion, if the

recipient thereof should commit treason or be convicted of a feiony.

* (Prior code § 2903.262; Ords. 23807, 27712.) -

Part9
SURVIVING CHILD'S SCHOOL ALLOWANCE

Sections:

3.36.1 400_ Administration and enforcement - Retirement board authérity. o

3.i36'.1410 " Definitions.

3:36.1430  When period of nonattendance is dée‘med‘ full-time attendance.
3.36.i 440  Duration of entitlement. |
3.36.1450 Child's school éllowancg '-'Amount._ | |

g 3.36.1400 Administration and enforcément - Retiremeﬁt board authbrity. .

A. The retir_ément board referred to in Part 3 of this Chapter'3.36 is hereby authorized and

‘empowered to adopt, administer and enforce ali such rules and regulations, not incensistent with the

ably necessary for the proper administration, management,

provisions of this part, as it may deem reason
control of the provisions of this part or.of the program

implementation, carrying out, enforcement or
provided for by the provisions of this part,

B. Inaddition, the retirement board is hereby authorized and empowered to make inquiries and
investigations, hold hearing, and make administrative or factual findings and determinations where it

1 .. -

e
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finds such to be reasonably neceseary for the proper administratioh, management, implementation,
carrying out, enforcement or control-of the provisions of this part or of the program provided for by the
provisions of this part. Any and all such findings and determinations of the retirement board shall be

deemed final and conclusive,

(Prior code § 2903.270k.)

3.36.1410 Definitions.

As used in this Part 9:

A. "Educatlonal Inst:tutlon" Defined. "Educational institution” means a school (including a technlcal
trade or vocational school) junior ccllege college or university: )

1.  Whichis operated or d:rectly supported by the United States, or by any state of the United
States, or by any local government or political subdivision thereof or : _

: 2.  Which is approved by a state or accredlted by a state-recognized or natlonally recognized
“accrediting agency or body. A nationally recognized accrediting agency or body is an agency or body
that has been determined to be such by the United States commissioner of education. A state-
recognized accrediting agency or body is an agency or body designated or recognized by a state as a
proper authority for accrediting schools, colleges or universities as meeting educational standards.
Approval by a state includes approval of a school, college or university as an educational institution, or
of one (1) or more of the school's, college’s or university's courses by a state agency or subdivision of
the state. This approva! may be indirect, as for example, if attendance at the school satisfies the state's
compulsory educational laws, or if the school has tax exemption as a school, or if the school receives

financial aid, loans or scho!arshlp al!owances or

3. Whose credits are accepted on transfer, by not less than three (3) institutions which have
been accredited by a state recognized or nationally recognized accrediting agency or body, for credit on
the same basis is if transferred from an institution so accredited. Acceptance of credits on transfer -
includes, in addition to acceptance of laterally transferred credits between simiilar institutions,
acceptance of credits completed in an institution at a lower grade level for entrance into an institution at

- a higher grade level.

B. "Eligible Surviving Child" Defined. "Eligible surviving child" means a surviving child, as defined in
subsection E. of this section, who meets and satisfies all of the following conditions:

1. Such surviving child must have attained the age of eighteen (18) years; and
2. | Such surviving child must not have attained the age of twenty-two (22) yeare; and
3. Such survivihg 'child must be 'neither married nor a member of a domestic partnership; and

4. Such sur\nvmg chlld must be a fuil-trme student, as such term is defined in subsectlon D. of
. this section.

" .C. "Fuil-Time Attendance" Defined.
| 1.  "Full-time attendance" at an educational institution means:

a. Enrollmentina junior‘ college, college or university in a day or evening
noncorrespondence course of at least thirteen (13) school weeks' duration which is full-time under the
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school's standards and praclices for day students; or -

-b. Enrollment in any other educafiona,l institution in a day or evening noncorrespondence
course of at least thirteen (13) school weeks' duration which is full-time under the school's standards and
practices for day_ students with scheduled attendance at the rate of twenty (20) hours per week or more.

2. The thirteen—s.chool-week duration requirement is met if the course lasts for thirteen (13)
weeks including the beginning and ending weeks. ' ‘

3.  The thirteen-school-week duration requirement refers to the entire course of study (e.g., a
four-year high school or college course, a two-year junior college course), and not a semester, trimesfer,
summer school session, or other segment of the course. If a student attending a course of at least
thirteen (13) school weeks' duration.drops out or is dropped before completing the thirteen school
weeks, he or she may still qualify for the months of fuli-time attendance. ' ‘

4. A student whose full-time attendance begins or ends in a month is in full-time attendance for -
that month. S _

D. "Full-Time Student" Defined. "Full-time student” means a student who is in full-ime attendance,
as such term is defined in subsection C. of this section, as a student at an educational institution as such
term is defined in subsection A. of this section, except that no student shall be deemed to be a full-time
student if he or she is paid by his or her employer for attending an éducational institution at the ‘ .

- employer’'s request or pursuant to a requirement of the employer.

E. "Surviving Child" Defined. "Surviving child” means a child who, if he or she were under the age
of eighteen (18) years, would be deemed to be a surviving child as such term is defined in Part 8 of
Chapter 3.36 and, as such, would be entitled, if he or she were under eighteen (18) years of age, to a
surviving child's survivorship allowance under and pursuant to the provisions of said Part 8.

(Prior code § 2903.270a-e, h; Ords. 20202, 23807, 27712.)

3.36.1430 When period of nonattendance is deemed full-time attendance.

A. A student who has been in full-time attendance at an educational institution is deemed to be in
fufl-time attendance during a period of nonattendance at an educational institution if the pericd of
nonattendance is four consecutive calendar months or less, and the student: S

1.  Establishes that he intends to be in full-time attendance at an educational institution in the
month immediately following such period of nonattendance; or '

2. Isin full-time attendance at an educational institution in the month immediately foliowing the
period of nonattendance. L ‘ ‘

* B. A period of nonattendance is any period in which a student is not a full-time student (i.e., he is

- not attending school, he is attending school less than fuli-time, or he is attending a school that is-not an
educational institution). ‘ " . _ :

C. A period of nonattendance begins on the first day of the month following the last month in which
the student was in full-time attendance, and ends on the last day of the month preceding the month in

which the student resumes full-time attendance. ‘

D.  A'student or individual shall not be deemed a fuil-time student or in full-time attendance during
any period of nonattendance if the nonattendance is due to expulsion or suspension from school, -
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notwithstanding that such student or individual intends to resume or actua!ly'ddes resume full-time
attendance within four calendar months after the beginning of such period of nonattendance or later.

(Prior code § 2903.270f; Ord. 20202.)

3.36.1440 Duration of entitlement.
An eligible. surviving child is entitled to a survmng child's school allowance under the provisions of
this Part 9 for each calendar month, after January 1, 1968, in which all the conditions of entitlement

described in the preceding provisions of this part are met. The last month for which such child is entitled
to a surviving child's school allowance under the provisions of this part is the month before the month, in

which any of the followmg events first occurs:
A. The child dies; or
The child marries; or

The child becomes a member of a domestic partnership; or

The child attains the age of twenty-two (22) years; or

m o 0 w

The first month during no part of which the child is a full-time student, |
(Prior code § 2903.270i, 27712.)

3.36.1450 Child's school allowancé - Amount.

An eligible surviving child shall be entitled to receive, for each calendar month after January 1, 1968,
in which all of the conditions of entitlement described in the preceding provisions of this Part 9 are met
by him, and in ne event for any period longer than the duration of his entitlement as specified in Section
3.36.1440, a child's allowance. The amount of such allowance for each calendar month for which said
‘child is eligible for the same shall be the same as the amount which would be payable to him for each
such month as a surviving child's survivorship allowance under and by virtue of the provisions of Part 8
of this chapter if he were under the age of eighteen years and othenuise entitled to a surviving child's
survivorship allowance under the provisions of Part 8. Anything in said Part 8 or elsewhere in this
" chapter to the contrary notwithstanding, for the purpose of determining and computmg the amount of the
child's survivorship allowance which would be payabie to such child under the provisions of Part 8 if he
were under the age of eighteen years and otherwise entitled to such survivorship allowance, and aiso for
the purpose of determining and computlng the amount of child's survivorship allowance payable under
the provisions of Part 8 to other surviving children.of the parent because of whose death said child is
entitled to a schoo! allowance, the child claiming the school allowance shall be deemed and considered
to be one of the surviving children entitled to a child's survivorship allowance under the provisions of Part

8. |
(Prior code § 2903.270j.)
| Part 9.5 OPTIONAL SETTLEMENTS

- Sections:

3.36.1460 Election to changé retirement a!lowanbe,.
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3.36.1461 .Manner and time of elecﬁon.
._ \ 3.36.1 462 Optional éett!ements. |
- 3.36.1463 L'irﬁitations on optional setilements.
3.36.1464  Automatic revocation of election of optional settleme_nt.'
3.36.1465 Sp‘et;;i'al prqvisioris. :
3361466 Actuarial equivalent,
3.36.1467‘ Additional window period for election of optional settlement.

3.36.1468 Marriage or domestic partnership after commencement of monthly
allowance. ‘

13.36.1460  Election to change retirement allowance.

Subject to the provisions of this chapter, and subject particularly to the provisions of Section -
3.36.1463 of this part, a member of this plan may elect, in the manner and within the time specified in
Section 3.36.1461, to have the actuarial equivalent of any retirement allowance and survivorship -
allowance to which such member and such member's eligible spouse or domestic partner are entitled _
under this plan applied in accordance with any of the optional settlements specified in this part. .

(Ords. 24170, 27712.)

3.36.1461 Manner and time of election.

"A. A member of this plan may elect an optional setlement described in this part by filing a written
election with the retirement board on a form provided by the secretary to the board.

B. An election of an optional settlement must be filed no earlier than the time the application for .
retirement is filed and no later than thirty (30) days after the effective date of retirement, ST

C.  Any election made pursuant to the provisions of this part may be amended or revoked by the
- member who made the election provided that the amendment or revacation is made in writing and is
. filed with the retirement board on or before the éffective date of the member’s retirement. If an election is
revoked, a new one (1) may be made in the manner and time specified in subsections A. and B. of this

section.
'D. -Except as provided in subsection E. of this section and in Section 3.36.1464, any election rﬁade_

purs(:ant to this part that is not amended or revoked on.or before the thirtieth day after the effective date
of the member's retirement shall be irrevocable, and benefits shall be paid in accordance with such -

election andthe provisions of this part.

E. Inthe event the member is reinstated from retirement and becomes a member of th'is plan, any
- election made pursuant to this part prior to such reinstatement shall be automatically revoked, and no

benefits shall be paid pursuant to such election. :

. (Ords. 24170, 27712.)
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3.36.1462 Optional settiements.

A.  Optional Settlement One consists of an election to have the actuarial equivalent of any

-+ retirement allowance and survivorship allowance to which the member and the member's eligible spouse
or eligible domestic partner are entitled under this pian applied to provide a lesser rétirement sliowarice
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1463,
to have such percentage of the. member's reduced retirement allowance as the member may select paid
to'the member's surviving.spouse or surviving domestic: pariner for the fife of the surviving spouse or
surviving domestic partner. in the event the member’s spouse or domestic partner predeceases the
member; the reduced retirement allowance shall continue to be paid to the member until the member's

death. :

B.  Optional Settlement Two consists of an election to have the actuarial equivalent ofany . ,
retirement allowance and survivorship allowance to which the member and the member's &ligible spouse
or eligible domestic partner are entitled under this pian applied to provide a lesser retirement allowance
to the member until the member's death and, thereafter, subject to the provisions of Section. 3.36.1463,
to- have such percentage. of the member's reduced allowance as the member may select paid to the
member's surviving spouse or surviving domestic partner for the life of the surviving spouse or surviving
domestic partner. In the event the member's spouse or domestic partner predeceases the member, the
member shall be paid thereafter, until the.member's death, a retirement allowance in an amount equal to
the retirement allowance that would have been paid to the member had no optional settiement been _

.elected. ‘

~ (Ords. 24170, 27712.)

3.36.1463 ‘I_.im'itations on optional settlemehts.

A. In no case shall the percentage paid to the sufviving spouse or surviving domestic partner be
greater than one hundred (100) percent or be less than fifty (50) percent of the reduced retirement

- allowance paid to the member.

B. ' The percentage paid to the surviving spouse or sur{)iving domestic partner shall be a multiple of
five (6) percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

C. Inno case shall an optional settlement be selected that would result in the payment of an
-allowance to a surviving spouse or surviving domestic partner that is less than the allowance that would
be payable to the surviving spouse or surviving domestic partner if no optional settlement had been

selected. :

D.  Inno case shall any allowance be paid to a retired member that is greater than the allowance
that would have been paid had no optional settlement been se_:_!gacted, '

E.  The optional settlements provided in this part shall be pgiq only to the person ,wiho‘was married
to the member both at the time of the member’s retirement and at the time of the member’s death or to
the person who was the member's domestic partner both at the time of the member's retirement and at

the time of the member's death, whichever is applicable.

F. . Inno case shall the total of the monthly allowance payable to a surviving spouse or surviving

- domestic partner under an optional settlement plus the monthly allowances payable to any surviving
children under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the
deceased member’s final compensation. In the event the total of such monthily allowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added
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to the amount payable to the surviving spouse or surviving domestic parther,‘ will not exceed said
maximum. : ‘ :

- (Ords. 24170, 27712)) .

3.36.1464  Automatic revocation of election of optional settlement.

A in the event a member-elects an optional settiement and the member's spouse or domestic
partner predeceases the member prior to the effective date of the member’s retirement, the election shall
be automatically revoked, and benefits shall be paid to the member as though no optionai settlement

had been elected.
ptional settlement and the member dies leaving an eligible

in the election or leaving an eligible surviving domestic
, the election shall be automatically revoked, and no

B. In the event a member elects an o
surviving spouse who is not the person named
partner who is not the person named in the election
‘benefits shall be paid pursuant to the election.

- C. Intheevent the' application for retirement is withdrawn before being acted upon by the board,
* . the election shall be automatically revoked, and no benefits shall be paid pursuant to the election.

-+ D.. Inthe event the application for retirement is denied by the board, the election shall be
automatically revoked, and no benefits shall be paid pursuant to the election in any case where:

- 1. No timely appeal of the board's decision is filed: or

2, The board's decision is upheld by a final decision of a court of combetent jurisdiction.
(Ords. 24170, 27712.)
3.36.1465 Special provisions. |
A 'No,twithstand.ing the time limitations for filing an elecﬁon set forth in Section 3.36.-1461;8., a |
person who was employed in city service and was a member of this.plan on June 1, 1991, may file a

written election for an optional settiement on or before January 31, 1993, and such election shall be
deemed filed in accordance with Section 3.36.1461.B. for the purposes of this part.

B. Notwi'thstanding the other provisions qfl__thf_s part, the surviving spouse or surviving domestic
partner of a deceased member may elect an opfional settlément and receive benefits as though the
optional settlement had been elected by the deceased member in accordance with this part if all of the

fol_lowing cor_lditions are satisfied:
1. On or after June 1, 19§1. the deceased member either:
a. Retired burSuant {o the p,rbvisio_ns of this chapter; or
b. Bégan receiving an allos;}ance pursuant fo Séétio_n 3.36.1 640; land

2. The deceased m_émbef died prior to February 1, 1993, without ha\ling made an election for
. @n optional settlement; and S -

3. The surviving spouse or survivin

g domestic partner files a written election for the optional
seltlement on or before January 31, 1993. : o - :
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C. Forthe purposes of this part, "retirement aliowance” inctudes

1. The retirement allowance that would have been paid to a member who retired buit died before
recerpt of retirement pay. . ‘

2. The monthiy allowance paid to a former member of this plan' pursuant to Section 3.36.1640.

D. For the purposes of this part "member” includes a person who has elected to allow
accumulated confributions to remain in the retirement fund pursuant to Section 3.36.1640. With respect
to such person, "effective date of retirement” means the date such person begins receiving payments

pursuant to Section 3.36.1640,

(Ord. 24170; Ords. 27712, 27768.)

3. 36 1466 Actuarial equivalent.

For the purposes of th!s part, "actuarial equwalent" means a benet‘ t of equal value when computed
upon the basis of:

A.  Aninterest rate of eight (8) percent;
B. An'annual cost-of-living increase of three (3) peroent' and

C. The following mortality tables, used mespectrve of the gender of the member and the member's
spouse or domestic partner

1. For spouses and domestic partners of members, the 1983 Group Annuity Mortahty Table for
females, without margins.

2. For members who retire for service under the provisions of Part 6 of this chapter and for
former members who receive allowances pursuant to Section 3.36.1630 or Section 3.36. 1640 the 1983

Group Annuity Mortality Table for males, without margms

3. For members who retire for disability pursuant to Part 7 of this chapter, the California Public |

Employees Retirement System Table for duty-dlsabllaty mortality from 1982-86 Experience.

(Ords. 24170, 27712) .

3.36.1467 Additional window period for election of optional settlement.

A. - Notwithstanding the time limitations for filing an election set forth in Section 3.36.1461.8. or in
Section 3.36.1465, a person who was employed in city service and was a member of this plan on June
1, 1991, and who retired pursuant to the provisions of this chapter or began receiving a monthly benefit
pursuant to Segction 3.36.1640 prior to October.23, 1992, may.file a written election. for an opfional
settlement on or before December 31, 1997, and such election shall be deemed filed in accordance with
Section 3.36.1461.B. for the purposes of this part. Such election shall be subject t6 the requirements of

subsection C. below. A

- B Notwrths’tandmg the other provis'rohs of this part, and subject to the requirements of subsection
C. below, the surviving spouse or surviving domestrc partner of a deceased member or deceased former

member may elect an optional settlement and receive benefits as-though the optional settlement had
been elected by the deceased member or former member in acoordance with this part if all of the

following conditions are satisfied:
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(B On or afterJune 1, 1891, but prior to October 23, 1992 the deceased member or former
member either: . .

a. Retired'pursua_nt to the crovisions of this chapter; or
b. " Began receiving an allowance pursuant to Section 3.36. 1 640; and

2. The deceased member or former member dred prior to October 2, 1997, without havrng

‘made an eIectron for an optional settiement; and -

3. The surviving spouse or survuvmg domestic partner files a written elec_tron for the optronal
settlement on or before December 31,1997,

C. Any election for an optional sett!ement made pursuant to the provisions of this section shall be
subject to the follownng requirements:

1. The actuarial equwalent of the retirement allowance and the surviving spouse allowance
shall be calculated as of the date of the member's retirement or as of the date the former member first

began receiving monthly benefits, whichever is appllcab!e

2. If the total amount of the benefits paid from the plan (mcludtng both monthly benef ts paid to
the retired member or former member plus any benefits paid to a surviving spouse or surviving domestic
partner) as of the date of the election made under subsectioh A. or B. exceeds the amount of the ‘
benefits that would have been paid under the selected optional settlement, then the retired member,
former member, surviving spouse, or surviving domestic partner as applicable, shall repay the excess
benefits, plus any cost-of-living adjustments attributable to such excess payments, to the retirement fund

* in such manner and at such times as approved by the board in order that the additional time in which

persons may elect an optional settiement under this Section 3.36,1467 shall be cost-neutral to the

. retirement fund.

3. Inthe eventthe retired member or former member dies before all overpayments have been
repaid to the retirement fund as required by paragraph 2. Above, any remaining overpayment shall be .
deducted from any survivorship or death benefits which otherwise would become payable uponthe.

death of the retired member or former member.
D. For the purposes of this section, "retirement allowance" includes:

1. The retirement allowance that would have been paid to a member who retired but died before
receipt of retirement pay; and .

2. The monthly benefit paid to a former member of this plan pursuant to Section 3.36.1640.

(Ords. 25439, 2771 2.)

3. 36 1468 Marrlage or domestlc partnersh:p after commencement of monthly
a||0wance . .
A. Notwithstanding any prowsrcn in th:s Part 9.5 to the contrary, a person who is recervmg a

monthly retirement allowance or is receiving a monthly allowance from the retirement fund pursuant to
Section 3.36.1640 and who marries or establishes a domestic partnershrp after begmnlng to receive

- such monthly allowance may elect an optional settlement under this section by filing a wrltten election

with the refirement board on a form provided by the secretary fo the board.
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B. The election for an optional settlement must be filed within the time specified in this subsection

1. The election must be filed on or before January 15, 2003, in the case of a person who, as of
July 12, 2002: : . .

‘a ls rece:vung a monthly allowance; and
b. Has married after first recemng the monthly aIlowanc-e' and
c. Has been married fo that spouse for at Ieast thirty (30) days

_ 2. The election must be fi led on or before January 31; 2007 in the in the case of a person who,
as of July 1, 2006, 2005:

- a. Isreceiving a monthly aliowance and

» .b. . Entered into a domestic partnersh!p on or after January 1, 20{)5 and after fi rst receiving
the monthty allowance and : _ , _ ,

¢. Has been in a domestic partnership with that domestic partner for at least thirty (30) days.

3. The eiection mtlst be filed within thirty (30) days after the date of the mamage orthe
establishment of the domestic partnership in the case of any person not described in paragraph 1. or

paragraph 2. above.
C. The _optional seftlement cdr_tsis‘t_s of either:”

1. An election to have the actuarial equivalent of any monthly allowance to which the former
member is entitled under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former member's reduced retirement allowance as the former member may
select paid to the former member's spouse or domestic partner named in the election for the optional
settiement for the life of that spouse or domestic partner. The reduction in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional -
settlement. In the event the former member's ‘spouse or domestic partner predeceases the former
member, the reduced retirement atlowance shall continue to be paid to the former member until the

former member's death

2. An electlon to have the actuarial equrvalent of any monthly allowance to which the former
member is entitied under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below; to
have such percentage of the former member's reduced allowance as the formér member | may select
paid to the formier mémbeér's Spouse or doniestic partner named in the election for the optiohal
settlement for the life of that spouse or domestic partnér. The reduttion in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optionat
settlement. In the event the former member's spouse or domestic partner predeceases the former
member, the former member shall be paid thereafter, until the former member's death, a monthly
allowance in an amount equal to the monthly allowance that would have been pald to the former

member had no opticnal settlement been elected.
'D.  For the purposes of this Section 3.36.1468:

1. In no case shall the percentage paid to the named spouse or domestic partnér be greater -
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than -one hundred (100) perceht or be less than fifty (50) percent of the reduced retirement allowance

paid fo the member.

2, The percentage paid to the named spouse or domestic partner shall be a multiple of five (5)
percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

3. Inno case shall any rhohthly allowance be paid to a forfner member that is greater than the
monthly allowance that would have been paid had no optional setflement been elected. o

4. The optional settlements provided in this section shall be paid only to the person who was .
.. married to the former member both at the time of the former member's election of the optional settlement

and at the time of the former member’s death or to the person who was the member's domestic partner
both at the fime of the member’s retirement and at the time of the member's death, whichever is

- appiicable.

- 5. Inno case shall the total of the monthly allowance payabie to a named spouse or domestic
pariner under an optional settlement plus the monthly allowances payable to any surviving children
under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the deceased
former member’s final compensation. In the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added
to the amount payable to the named spouse or domestic partner, will not exceed said maximum.

6. "Aétuaria! equivalent” shall have the meaning set out in Section 3.36.1466. In determining the
actuarial equivalent, & former member who is receiving a benefit pursuant to Section 3.36.1640 shall be

treated as though retired for service.

E. - Unless revoked within the time specified in subsection F. or unless automatically revoked as
provided in subsection G., any optional settlement elected pursuant to this section shall become

effective:

1. In fhe case of a person described in paragraph 1. of subsection B., the later of six (6) months
from the date the election is made or one (1) year from the date of the marriage or the establishment of

the domestic partnership; or

" 2. Inthe caée of a person described in paragraph 2. of éubsection B., one (1) year from the
date of the ma’rriage or the establishment of the domestic partnership. ' ‘

F.  Any election made pursuant to this section may be amended or revoked by the former member
‘who made the election provided that the amendment or revocation is made in writing and is filed with the
retirement board within the time specified in subsection B. If an election is revoked, a new one (1) may
-be made in the manper and time specified in subsections A. and B. of this section. _

G. Any election made pursuant to this section that is not amended or revoked within the time .
specified in subsection B. shall be irevocable and benefits shall be paid in accordance with such
election'and-the provisions of this section except under the following circumstances:

1. Inthe event the former member is reemb!,eyed by the city and becomes a member of this .
plan, any election made pursuant to this section prior to such reemployment shalf be automatically

revoked, and no benefits shall be paid pursuant to such election.

2. In the event a former member elects an optional settlement and the former member's spouse
or domestic partner predeceases the member prior to the effective date of the optional settlement, the
election shall be automatically revoked, and benefits shall be paid to the member as though no optional

settlement had been elected.
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- 3. Inthe event a former member elects an optional settiement and the former member dies
ieaving an eligible surviving spouse who is not the person named in the election or leaving an eligible
surviving domestic partner who is not the person named in the election, the election shall be
automatically revoked, and no benefits shall be paid piirsuant to the election. =~

(Ords. 26643, 27712.)

Part10 .
CONTRIBUTIONS

Sections:
3.36.1500 Requirements generally.

‘ 3.36.1505 Benefit and contributions limits - Service puvrchases, redéposits and
aggregation of limits. o ' : ,

3.36.1610 ~ Payrol deductions and other colieéﬁ‘cms.

13.36.1520 ~ Current service contributions.

-3.36.1 525 Additional empioyee contributions and employer contribution offset.
336.1530 Crediting of city contributions to city. '

3.36.1540  Crediting of members' contributions to individual accodnts -
Discharge of claims. ,

.3.36.1550  Contributions for prior service benefits.
3.36.1555 Special member prior service contribution"provision.
3.36.1560 Other contributions.

3.36.1565 No credit to city upon the withdrawal of member's accumulated
contributions. a

3.36;1570» . Administrative expenses.
3.36.1580 City pickup of member contributions.
- 3.36.1590 Time of payment of city contributions. .

3.36.1500 Requirements generally.

Any and all hembers of this _retirerﬁent sysieh*i, and any and all other persons authorized or required
by the provisions of this chapter to contribute to this system, and the City of San José, shall contribute to
this retirement system, and to the retirement fund, all moneys or sums required of them in this chapter in

K
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(Prior code § 2903.275.)

3.36.1505 Benefit and contributions limits - Service purchases, redeposits and
aggregation of limits. S

A Service burchases under Section 415(n). Effective for permissive service credit contributions
made in limitation years beginning after December 31, 1997, if a member makes one or more
contributions to purchase permissive service crédit under the retirement plan, then the requirements of

Section 415(n) of the Internal Revenue Codé shall bé treated as met only if: .

1. The requirements of Section 415(b) of the Internal Reveniue Code are met, determined by
treating the accrued benefit derived from all such contributions as an annual benefit for purposes of

~ Section 415(b) of the Internal Revenue Code; or ‘

2. The requirements of Section 415(c) of the Internal Revenue Code are met, determined by

treating all such contributions as annual additions for purposes of Section 415(c) of the Internal Revenue

Code.

3. For purposes bf éppiying this section, the retirement plan shall not fail to meet the reduced

Hmit unc.ier Section 415(b)(2)(C) of the Internal Revenue Code solely by reason of this paragraph and .

shall not fail to meet the percentage limitation under Section 415(c)(1)(B) of the Internal Revenue Code

solely by reason of this section.

4.  For purposes of this section the term “permissive service credit’ means service credit:

a. Recognized by the retirement plan for purposes of caicﬂ!ating a member's benefit under

the retirement plan;

b. © Which sgch member has not received under the retirement plan; and

' c.  Which such member may receive only by making a voluntary‘additional contribution, in an
amotint determined under the retirement plan, which does not exceed the amount necessary to fund the

benefit attributable to such service credit.

Effective for permissive service credit contributions made in limitation years beginning after .
December 31, 1997, such term may include service credit for periods for which there is no -performance
of service, and, notwithstanding Subparagraph b, may include service credited in order to provide an
increased benefit for service credit which a member is receiving under the retirement plan.

5. The retirement plan shall fail to meet the require'ments of this section if:

‘a.  More than five years of nonqualified service credit are taken into account for purposes of

b. Any nonqualified service credit is taken into account under this Su
member has at least five years of participation under the retirement plan.

6. For purposes of Parag'raph 5., effective for permissive service credit contributions made in
limitation' years beginning after December 31, 1997, the tém “nonqualified service credit’ means
permissive service credit other than that allowed with respect to: o :

Service (including parental, medical, sabbéﬁcal, and similar leave) .as'an'emp!oyée of the

a.
f the United States, any state or political subdivision thereof; or any agency or

government o

bsection A before the -

o
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instrumentality of any of the foregomg (other than military service or service for credit which was
obtamed asa resutt of a repayment described in Section 415(k)(3) of the Internal Revenue Code),

b. Serviee (including parental medical, sabbatical, and similar Ieave) as an employee (other
than as an employee described in Subparagrapbh a. of an education organization described in Section
170(b)(1)(A)(ii) of the Internal Revenue Code which is a public, private; or sectarian school which
provides elementary or secondary education (through grade twelve), or a comparable level of education,
as determined under the applicable law of the Jurlsdlctlon in which the service was performed,;

c. Serwce as an employee of an assocratron of employees who are descnbed in
Subparagraph a,; or .

d.  Military service (other than qualified military service under Section 414(u) of the Internal
Revenue Code) recognized by the retirement plan.

' In the case of service described in Subparagraph a., b., or c., such service shall be nonqualn" ied
service if recognition of such service would cause a member to receive a retirement benefit for the same

~service under more than one plan.

‘ 7. Inthe case of a trustee-to-trustee transfer after December 31, 2001, to which Section 403(b)
(13)(A) of the Internal Revenue Code or Section 457(e)( 17)(A) of the Internal Revenue Code applies
(without regard to whether the transfer is made between plans maintained by the same emptoyer) :

a. The limitations of Paragraph 5. shall not appty in determining whether the transfer is for
the purchase of permissive service credit; and

: b. The distribution.rules applicable under federal law to the retirement plan shall apply to
such amounts and any benefits atiributable to such amounts.

8.  For an eligible member, the limitation of Section 415(c)}(1) of the Internal Revenue Code shall
not be applied to reduce the amount of permissive service credit which may be purchased to an amount
- less than the amount which was allowed fo be purchased under the retirement plan as in effect on '

August 5, 1997. For purposes of this paragraph, an eligible member is an individual who f“ rst became a

member in the retlrement plan before January 1, 1998.

B. Madification of contributions for 415(c) and 41 5(n) purposes Notwithstanding any other
-provision of law to the contrary, the retirement plan may modify a request by a member to make a
contribution to the retirement plan if the amount of the contribution would exceed the limits prov:ded in

Sectlon 415 of the Internal Revenue Code by using the followmg methods

1. If the law requires a lump sum payment for the purchase of service credit, the retlrement plan
may establish a penodrc payment plan for the member fo avoid : a contribution in excess of the flimits
under Sectron 41 5(c) or 415(n) of the Internal Revenue Code.

2. If payment pursuant to Paragraph 1. shall not avoid a contribution in excess of the t|m|ts
rmposed by Section 415(c) or 415(n) of the Internal Revenue Code, the retirement plan may either
reduce the member's contribution to an amount wrthm the limits of those sectlons or refuse the

member’s contrrbutlon
C. Repayments of cashouts Any repayment of contributions (lncludlng interest thereon) to the
retirement plan with respect to an amount previously refunded upon a forfeiture of service credit under

the retirement plan or another governmental plan maintained by the city shall not be taken into account .
for purposes of Section 415 of the Internal Revenue Code, in accordance with appllcable treasury

regulatrons

Thttrae oty tences ates lamanl armeve Ffalessomnrremtofremt nearbored o oomwr Py oA
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D.  Participation in'other qualified plans; aggregation of limits.

1. The 415(b} limit with respect to any member who at any time has been a member in any
- other defined benefit plan as defined in Section 414(j) of the Internal Revenue Code maintained by the
city shall apply as if the total benefits payable under all such defined benefit plans in which the member

has been a member were payable from one plan.

. 2. The 415(c) limit With reépect to any member who at any time has been'a member in any
other defined contribution pian as defined in Section 414(i) of the Internal Revenue Code maintained by
the city shall apply as if the total annual additions.under all such defined confribution plans in which the

member has been a member were payable from one plan.
(Ord. 28886.) |

3.36.1510  Payroll deductions and other collections.

The retirement board shall furnish fo the director of finance the rates of contributions for, and the
amounts of any other contributions payable by each member or other person. The director of finance
shall apply such rates of contribution to the compensation of each member, and deduct from such
compensation the contributions so detérmined and payable by each member. All other contributions
authorized to be-made or required of members or other persons shall be paid by such members or

“persons to the director of finance. The director of finance shalf fumish to the board, upon request
therefor, a statement of such contributions so deducted or credited with respect to each member or other
person, together with such other information as the board may require. All contributions shail be placed

in the retirement fund. '

(Prior code § 2903.276: Ord. 27768.)

3.36.1520 Current service contributions.

A. The retirement board shall determine and fix, and from time to time it may change, the amount
of monthly or biweekly contributions for current service which must be required of the City of San José
and of members of this plan to make and keep this plan and the retirement system at all times actuariaily
sound. For the purpose of this section, "contributions for-current service” for members employed in the
fire department shall mean the sum of the normal costs for each actively émployed member in the fire
~ department as determined under the entry age normal actuarial cost method, divided by the aggregate
current compensation of such members, and "contributions for current service” for members employed
in the police department shali mean the sum of the norma! costs for each actively employed memberin
the police department-as determined under the entry age normal actuarial cost method, divided by the
aggregate current compensation.of such members. Rates for current service shall not inglude any
‘amount required to make up any deficit resulting from the fact that previous rates of contribution made

quate to fund bénefits atiributable to service rendered by such

by the city and members were inade:  f : 7
members prior fo the date of any change of rates, and shall not include any amount required for

payment of medicaf or dental insurance benefits.

B.  For the purposes of this section, the “entry age normal actuarial cost method” means the
actuarial calculation which divides the actuarial present value of a member's future benefits determined
- as of the date of the member's employment by the actuarial present value of the member's fuure - :
-salaries determined as of the date of the member's employment in order to determine the member's
normial cost rate. The clrrent year normal cost for a member is the member's normal cost rate multiplied
by the member's current compenisation. C

C. The City of San José and the members of this plan shali make and pay all such monthly or
biweekly contributions as are found necessary and as are fixed by the retirement board; provided that -
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the monthly or biweekly contributions required of members, as compared to the monthly or baweekly
contnbutlons required of the c:ty shall at all times be i in the ratio of three to eught -

D. Withrespectto monthly or blweekly contributions required of members, the retirement board
shall determine and fix, and from time to time change the rate of contribution as a percentage ofa
member’s ‘monthly or biweekly compensation, The rate of contrtbutron may be dlfferent for members
emp!oyed in the fire department and members empioyed in the poilce department dependlng on the

~ benefits provnded to such members but it shall be the same percentage for all members in the fire

department and shali be the'same percentage for all members in the pohce department The retirement
board shall furnish such information to the director of fi nance so that payroll deductions ‘may be made as

prov:ded in Section 3. 36 1510.
(Prior code § 2903.280; Ords. 19690, 23432, 27721.)

3.36.1525 Ad’ditional employee contributions and employer contribution offset.

A Notwrthstandmg any other prowsnons of this Part 10 or of Chapter 3. 44, members of thas plan

who are not subject to the provisions of City Charter Section 1111 shall make such additional retirement

contributions as may be required by resolutlon adopted by the city council or by executed agreement
with a recognized bargaining unit.

B Notwithstanding any other provisions of this Part 10, members of this plan who are subject to

the prowsmns of City Charter Section 1111 shall make such additional retirement contributions for fiscal

years 2010-2011 as may be required by executed agreement with a recognized bargaining unit or
binding order of arbitration. i

C. Notw:thstandmg any other provzsron of this Part 10, the cuty shall be entJtIed o an offset ofa
percentage, as is determined to be appropriate by the actuary for the police and fire department
retirement plan, of the additional employee retirement contributions that are made under subsection A.
of this Section 3.36.1525 against the retirement contributions that the city would otherwise be required to

make under this Part 10.
(Ord. 28753.) . - | |
3.36.1530 Crediting of city contrilbutions_ to city.

The city shall be credited with any and all contributions made by it to the retirement system or fund
pursuant to this chapter.

(Prior code § 2903.278.)

3.36.1540 Credltmg of members contrlbutlons to individual accounts - Discharge of

claims.

Each member’s or other person's contribution deducted or otherwise paid to the director of f inance
shall be credited by the director of finance to an individual account of the member or other person for
whom the contribution was made. Payirient of saldries or wages less such contributions is in fll
discharge of all claims and demands whatsoever for the service rendered by the members during the

"period covered by such payment, except the benefits afforded by this chapter.

 (Prior code § 2903.277; Ord. 25084.)
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3.36.1550 Contributions for prior sérvice benefits.

A.  If any person who is a member of ora recipient of or entitled to any benefits under the police
and fire department retirement plan established by Chapter 3.32, or who has made any contributions
thereto, elects, pursuant to and as may be-authorized by the provisions of this chapter, to become a
member of this systém or to recéive any benefits provided by this system, in lieu of being a member of
or receiving any benefits pursuant to the provisions of the police and fire depariment rétirement plan’

established by Chapter 3.32, any and all contributions theretofore made by said member or person to
the police and fire department plan established by Chapter 3.32 and therein credited to him or her shall
be paid or transferred to this system and credited fo such member or person as a contribution made by .
him or her to this system for or on account of all service rendered by said member or person prior to the
time he or she becomes a member of or elects to receive any benefits under this system for which
_service such member or person is given credit under this system, and for payment of benefits required
_ by this system to be paid because of service rendered by such member or person prior to the time he or
_she becomes a member of or elects to receive any benefits under this system. Anything elsewhere in

this chapter to the contrary notwithstanding, no person who has been or is a member of, or is entitled to

receive or is receiving any.benefits under the police and fire department retirement plan established by -
Chapter 3.32 may become a member of this system or be entitled to any benefits hereunder unless he

or she agrees to the above, and such transfers or contributions are made or paid as above provided.

Any such member or person shall be deemed to have agreed to the above upon electing to become a

member of this system or upon electing to receive any benefits thereunder.

- B.In addition, all contributions heretofore or hereafter made by the City of San José to the police
and fire department retirement plan established by Chapter 3.32 for or on account of service rendered
by any of the above-mentioned members or persons prior to the time they became members of this
system or elected to receive any benefits hereunder for which service such members Or persons are
given credit under this system, shall be transferred to this system and credited to the City of San José as
part of its contributions to this system for or on account of said prior service rendered by said members
or persons prior.to the time they became members of or elected to receive any benefits under this :
system and for the payment of benefits required to be paid by this system because of such prior service

of said members or persons.

C. Inaddition, the City of San José shall contribute to the retirement fund, monthly, all such
amounts as the retirement board shall find must be confributed to the fund, on account of service
rendered by members or other persons prior o the effective date of this chapter and on account of
benefits payable because of such prior service to make this plan actuarially sound to the extent that
such amounts are not provided by such members' or persons' accumulated prior service contributions

and said city's prior contributions for such prior service.

D.  In addition, except as provided in Section 3.36.1555; the City of San José shall contribute to the
- retirement fund, monthly, all such amourits as the retirement board shall find must be contributed to the
fund, to make this plan actuarially sound to the extent that such amounts are not provided by member

and city's current service contributions as provided for in Section 3.36.1520.
* (Prior code § 2903.278; Ords. 19690, 2561 4.) |

3.36.1555” Special member prior service contribution provision.

A. ~ The members of this plan shall contribute to the retirement fund that portion of the contributions
~ for prior service which is attributable to the contributions that would have been made as contributions for
current service by members of this plan because of the increased benefits provided by Section 3.36.805
and Section 3.36.1020.8.3 had the members made such contributions from February 4, 1996, to the
effective date of the contribution rates adjustments to implement such benefits. The rate of contribution
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for such prior service, expressed asa percentage of payroll shall be the same percentage for all
members. . -

B The members of this plan who are employed in the polrce department shall contribute to the
retirement fund that portion of the contributions for prior service which is attributable to the contributions
that would have been made as contributions for current service by such members because of the -
increased benefits provided by Ordinance No. 27721 had the members made such contributions from -

~July 1, 2008, to the effective date of the contribution rates adjustments to implement such benefits. The
rate of contribution for such prior service, expressed as a percentage of payroil, shall be the same
percentage for all members who are employed in the pol:ce department : -

C. The pnor service costs payable by members of this plan ‘pursuant to subsections A and B. shall
be amortized over the same period of time as the city's contributions for prior service costs for the
benefits referenced in subsections A. and B., respectively, are amortized.

- (Ord. 25614. 27992.)

3.36.1 560 Other contributions.

if any other contrrbutfons are required of a person or persons under provisions of other parts of this
chapter, either as a condition to becoming a member of this system; or as a condition to receiving any
benefit hereunder, or for any other reason the same shall be paid by such person Of persons as

provided by said other provisions,
(Prior c,ode § 2903.281.)

- 3.36.1565 No credit to city upon the withdrawal of member's accumulated
contributions. .

"Except as prowded in Section 3.36.190, if the membership of a member of this system terminates for
any reason other than death or retirement and his accumulated contributions are returned to him or
withdrawn by him, the city shall not receive a refund of its contributions made for such member nor
receive a credit for such contributions against other contnbutlons required to be made by the city.

(Ord. 20276. )

3.36.1570  Administrative eipenses.- '

From and after July 12, 1987, all administrative expenses of this retirement plan, as determined and
approved by the board; mcludlng staff salaries and indirect iabor costs, shall be paid from the retlrement
fund, The payméntof said & expenses shall be subject 16 such limitations on said expenses as may be
agreed upon by the city and the employée orgamzations representlng members of this plan and set forth
in the appropnate memoranda of agreement. EXpenses in excess of said llmztatlons lf any, shall be pard

by the clty
(Prior code § 2903.282; Ords 20065 20849, 21 164, 21 243, 22678 '22704.)

3.36.1 530 Clty pickup of member contnbutlons.

A.  For the purposes of this section, contributions “picked up” by the city means contributions to this
plan which are designated as employee contributions but are treated as employer contributions for ‘
income tax purposes as authonzed by Section 414(hX2) of the lntemal Revenue Code (26 U.S.C.A. 414
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(h)2).

B.  Notwithstanding any other provisions of law, the city may pick up, for the sole and imited
purpose of deferring taxes as authorized by Section 414(h)(2) of the Internal Revenue Code (26
U.8.C.A. 414:(h)(2)) and Section- 17501 of the California Revenue and Taxation Code, all or a portion of

the contributions required to be paid by a member of this plan, .

C.  Nothing herein shail be censtrued to miean that any contributions so picked up by the city are to
be treated as city contributions for any purpose other than the sole and limited purpose specified hefein.
Any contributions so picked up by the city shall be paid into the retirement fund and shall be treated in
~ the retirement fund in the same manner as such contributions would be treated if they had not been
picked up by the city. The member shall have no right to receive such picked up contributions directly

but instead they must be paid to the retirement fund.

onfer requiremenfs, the city shall retain the

D. Subject to applicable laws relating to meet and ¢ A
y the city of all or a portion of the

authority periodically to increase, reduce or eliminate the pickup b
contributions required to be paid by a member of this plan.

(Ords. 22458, 26005, 28030, 28886.)

3.36.1580 Time of payment of city contributions.

A.  Such mbnthly or biweekly contributions as are required of the city by the provisions of this Part
10 shall be paid by the city within ten (10) days from and after the end of the month or two-week period

- for which they are made.

y contributions specified in this Part 10 for the pay
periods commencing with the third pay period in fiscal year 2008-09, the city shall have the option to
make, on or before August 1, 2008, an advance lump sum payment of the city's contributions to the
medical benefits account and the retirement fund. The amount of such advance lump sum payment for-
fiscal year 2008-09 shall be as determined by the board to be actuarially equivalent to the monthly or
biweekly payments that would otherwise have been the city's requited contributions to the medical
benefits account and the retirement funid for the pay periods commencing with the third pay period in

fiscal year 2008-09. ‘

B. Inlieu of making the monthly or biweeki

C. Commencing with fiscal year 2009-10, the city shall have an annual option to select the
advance periodic basis on which city contributions to the medical benefits account and to the retirement
fund for that fiscal year will be paid: provided that such payment schedule shall be no less frequent than
quarterly. Except as may otherwise be agreed to by the board, the notice of intent to exercise the option,
including the advance periodic basis selected and the payment date(s) (the "notice of intent"), shall be
. Provided by the.city manager to the board on or béfore April 30th of the fiscal year, prior to the fiscal year

in which city may wish to.exercis the option. The amount of the advance periodic payment(s) contained
in city's notice of infent shall be as determined by the board to be actuarially equivalent to the monthly or

biweekly payment that would otheiwise have been required.

D. Inthe event that written notice of intent to exercise the option to select an alternative periodic
payment schedule, has not been given by the city manager to the board on or before Apri| 30th, or such
other date as may be approved by the board, of each fiscal year, or if subsequent to the giving of such
notice and prior to the commencement of the fiscal year, city elects not to exercise the option to select
an alternative periodic payment schedule, city's payment of the city's contributions to the medical - ,
benefits account and to the retirement fund shall be made monthly or biweekly as otherwise specified in

this Part 10.

E.  Such alternative periodic payments as are made by the city pﬁrsuant to the provisions of this
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Part 10 shall be paid by the city within ten (10) days of the payment date(s) specified in c:tys notice of
intent.

~F. Nolater than the end of the second pay period in the fiscal year :mmedlate!y followmg a fiscal
year in which city has made a lump sum payment as ‘'specified in paragraph B. and C., city shali provide
to the board a statement showing the actual amount of the city's payroll for members of the plan for the
prior fiscal year. The board shall then déterming whether the lump sum advance payment(s) and the
payment(s) that would othérwise have been required in the absence of the lump sum advance payment
(s) are actuarially equivalent. The city shall pay any underpayment by the earlier of ten (10) days :
followmg receipt of the board's notice of determination or city's next contribution due date. The city shall
receive crédit for any overpayment in the form of an offset agafnst the next payment(s) due by the city.

G. In the event that a city elected lump sum payment is made later than the payment date
specified in the city's notice of intent, city's contribution to the medical benefits account and to the
retirement fund will be recalculated by the board's actuary, at the city's expense, to refiect the timing
difference. The city will pay the difference WIthm ten (10) days of the date that the board's notice of the

amount due is recelved

H. Any late payment to. be made later than ten (10) days after the payment date specified in the
city's notice of intent is subject to approval by the board. ‘

(Ord. 28332.)

Part 11
. SUSPENSION OR TERMINATION

Sections:
13.36.1600 Suspension of membership - Conditions - Award of benefits
prohibited. ' . ,

3.36.1610  Termination of membership.

3.36.1620 Return of contributions upon reS|gnat|on d:scharge or permanent
discontinuance of service - Less than twenty years' service. - .

3.36.1630 . Reserved.

3.36.1640 Monthly allowance or return of contributions to certain persons with
ten or more years ef service whose membershlp termmates before retirement.

‘ 3.36.1650 - Reserved

1 3.36.1660 Survivorship benefits payable where person ehglble for monthly
allowance under Section 3.36.1640 dies before recelvmg same.

3.36.1670 Surv:vorshlp benefits payable where, .person ehglble for monthly
a!lowance under Section 3.36. 1640 dies after receiving same.

3.36. 1680 Return of contrlbutlons to certain survivors of person who dles before
- reaching fifty-five and before twenty years have elapsed from the time such
person first became a member. -
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3.36.1690 = Cost of living increases.

3.36.1700 - Transfer of contributions to federated city employees' retirement
system in time and manner specified in Section 3.24.1080 or 3.28.650. -

'3.36.1710  Transfer of confributions fo federated city'émployee's"' retirement.
system, in the manner and time specified in section 3.24:1090 or 3.28.660.

3.36.1600 Suspension of membership - Conditions - Award of benefits prohibited.

A. A person's membership in this retirement syétem shall be- deemed automatically suspended for

and during any and each of the following periods of time: -

: 1. ‘Apy period of tim_e for or during which such person is temporarily susperided from'City
service, unless such person is entitled to credit for such time as service pursuant to the provisions of

Section 3.36.640;

2 Any period of time for or during which such person is temporarily laid off from city service
because of lack of sufficient work requiring his or her services: ‘

3. Any period of time for or during which such person has received or is on a leave of absence
without full monthly compensation, regardless of whether or not such person may be entitled to credit for
such time as service under and by virtue of other provisions of this chapter, excepting those leaves of
absence to perform other city service which are specified in subsections G. and H. of Section 3.36.61 0,
and excepting those leaves of absence for the performance of military or naval duty for the United States -

of America in time of war or national emergency;

4. Any other period of time for or during which such person is not receiving or entitled to receive
such full monthly compensation as is otherwise provided for such person's class of position, regardless
- of whether or not such person may be entitled to credit for such time, as service, under and by virtue of
other provisions of this chapter, excepting those leaves of absence to perform other city service which
are specified in subsections G. and H. of Section 3.36.610; and excepting those leaves of absence for
the performance of military or navai duty for the United States of America in time of war or national
. emergency; , T : ' o
d of time for which such person is not entitled to credit as service under and

5. Any other period
by virtue of other provisions of this chapter.

- B.  Upon expiration of any. such period of time, and upon return of such person to active fuli-time
duty in the service of the city, such person’s membership in this system shali be automatically reinstated

as of the day he or she returns to such city service.

: C.  Anything elsewhere to the contrary notwithstanding, no person shall be entitled to any disability
- retirement or to any disability retirement allowance becayse of any disability which occurs or arises
during any period of time for or during which his or her meémbership is suspended by virtue of the
provisions of this section, nor to'thé return of any contributions or intérest thereon because of the
suspension of his or her membership or while his or her membership is suspended. Also, except as may
be otherwise specificaily provided by the provisions of subsection A.2. of Section 3.36.1200 and
subsection A.2. of Section 3.36.1250, no surviving spouse; surviving domestic partner, surviving child or
children, nor any estate, nor any other person, shall be entitled to any survivorship, death or other
allowance or benefit under or by virtue of any provisions of this ‘chapter because of any person's death if

such death occurs during any time for or during which such deceased person's membership was

suspended.
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D. Inthe event survivorship benefits are paid pursuant to subsection A 2. of Sectlon 3 36 1200 or
subsection A.2. of Section 3.36.1250 because of the death of a member while on leave of absence to
perform military or naval duty in time of war or national emergency, the monthly survworshlp allowance
shall be reduced by the amounts received by the survivor to whom the allowance is paid pursuant to the
United States Social Security Act or other federal benef ts program where such amounts are received by
the survivor because of death of the member incurred while on such leave of absence.

" (Prior code § 2903.300; Ords. 23807, 24081, 27712.) . .

3.36.1610 Termination of membership.

A person s membershap in this retirement system shall be deemed automatlcally termmated upon the
occurrence of any of the followmg events: .

A. Retirement of such person, under the provisions of this plan, for service or disability;

: B. Death of such person, where his membership has not already been terminated for some other
reason; ‘ | :

C. . Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.170 or 3.36.200 which is held by him, unless he resigns or is transferred from
such position to accept appointment to, or to be appointed to, and is immediately upon such resignation
or transfer appointed to another pos:tlon spec:f" ed in said Sections 3.36.170 or 3.36.200, or . '
discontinuance of such person's service in any such posmon so held by him because of abofition or
discontinuance of such position, unless such person is immediately transferred tpon dlscontmuance or

abolition of such position to a position specified in Sections 3.36.170 or 3.36.200;

D. Res;gnat:on or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.180, 3.36.210 or 3.36.260 which is held by him, unless he resigns or is
transferred from such position to accept appointment to, or fo be appointed to, and is immediately upon
- such resignation or transfer appomted to, a position specified in Sections 3.36.1 70 or 3.36.200, or

discontinuance of such person's service in any such position, unless such person is immediately
transferred upon discontinuance or abolition of such position to a posmon specified in Sectlons 3.36.170

or 3.36.200;

E. Any dlscontmuance of such person's service in any position specified in Sections 3.36.170,
3.36.180, 3.36.200, 3.36.210 or 3.36.260 which is held by him, by reason of any suspension, layoff or
leave of abisence which is found by the retirement board to have resulted in permanent discontinuance
of such service, as of the date of such finding by said retirement board, unless such permanent
discontinuance of service is to accept appointment or transfer to, and such person is immediately upon

such discontinuance transferred or appointed fo, another position specuf ied in Sections 3.36. 1 700r
3.36.200. . .

(Prior Code § 2903.301.)

3. 36 1620 Return of contnbutnons upon resugnatlon, dlscharge or permanent
dtscontmuance of service - Less than twenty years service. - ,

A. Any person entitled to credit for less than twenty years aggregate service whose membership is
terminated for any of the reasons set forth in.Subsections C. or D. of Section 3.36.1610 shall receive
from the retirement fund all contributions made by him to the fund which have not theretofore been
withdrawn by him, plus interest thereon as earned by said fund during the period of his aggregate
service, but in no event shall any member receive interest on his accumulated contributions in excess of
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two percent per year. Neither said person or any survivor or estate of such person shall thereafter be
entitied to any other allowance or benefit under this system. In any case under the terms of this plan =~
where a person is entitled to a return of employee contributions, such return of contributions shall -
include an amount equal to the amount of the émployee contributions to the mediéal benefits account
plus interest accrued thereon at the rate of two percent per annum; provided, howéver, that no such
return of contributions shall be‘pzid from the ‘medical benefits account, - .

B. If on or after March 28, 2005, the member is to receive a distribution of an eligible rollover
distribution, with a present value greater than one thousand dollars, and if a member does not elect to .
have such distribution paid directly to an eligible retirement plan specified by member in a direct rollover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the

~ Internal Revenue Code and IRS Notice 2005-5. -

(Prior code § 2903.302; Ord. 28886.)

3.36.1630 Reserved.

Editor's note: Ord. 27768, § 32, adopted June 20, 2006, repealed § 3.36.1630, which pertained to right
of member Under fifty-five years of age with more than twenty years' service to withdraw contributions or
to continue contributions upon resignation, discharge or permanent discontinuance of service.

3.36.1640 Monthly allowance or return of contributions to certain persons with ten or
more years of service whose membership terminates before retirement. ‘ _

A.  Any person credited with ten or more years of service on or after July 1, 1978, in this retirement
plan whose membership is terminated after July 1, 1976, before such person retires, by reason of _
resignation or discharge, layoff or leave of absence deemed by the board to have resuited in permanent
discontinuance (unless such permanent discontinuance is to accept transfer to or appointment fo
another position covered by the plan) shall have the right to elect in writing, on a form to be furnished by
this pan, not later than ninety days after the date upon which notice of said right is mailed by this plan to
the person’s latest address on file in the office of this plan, whether to allow his or her accumulated
contributions to remain in the retirement fund or to withdraw such contributions. Failure to make such
election in writing shall be deemed an irrevocable election to withdraw his or her accumulated.
contributions. In the event of an election to withdraw, such person shall receive from the retirement fund
the amount of such person's accumulated contributions to the fund, pius interest thereon as earned by
the fund during the period of such person's service, but in no case shall the interest exceed two percent
m. Thereafter, neither such person nor the surviving spouse, domestic partner, child or children,

per annum. ‘ _ , ‘
or estate of such person shall be entitled to any allowance or benefit whatsoever under the provisions of

this chapter.
B. If on or after March 28, 2005, the member is to receive a distribution of an eligible rollover
distribution, with a present value greater than one thousand dollars, and if a member does not elect to
have such distribution paid directly to an eligible retirement plan specified by member in a direct rollover
or o receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the .
Intemal Revenue Code and IRS Notice 2005-5. . : ’ S S

C. When both of the foliowing condifions have been satisfied, a person who has elected to allow
his or her accumulated contributions to remain in the retirement fund may apply for a monthly allowance

to be paid from the retirement fund:

1, Such person attains fifty-five years of age; and
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2. Twenty years have elapsed from the time such person first became a member.

D. A person who separates from city service on or after July 5, 1992, may a'pprly for a monthly
allowance to be paid from the retirement fund if the conditions of Subsection B. are satisfied or if both of

the following conditions are satisfied:
1. The person has attained fifty years of age; and

2.. Atthe time the 'person-seb_ara'ted from city service, the person was entitled to not less than
twenty-five years of service credit in this plan. : : . .

- E.  The monthly allowance payable pursuant to this section shall be calculated as follows:

_ 1.  Fora person who separated from city service prior to February 4, 1996, fhe’monthly ;
allowance shall be equal to two and one-half percent of the person's final compensation for each full
year of service. In no event shall the person's monthly allowance exceed a maximum of seventy-five

percent of his or her final compensation.

2. Fora person who separated from city service on or after February 4, 1996, but prior to ‘
February 4, 2000, the monthly allowance shall be equal to twé and one-half percent of the person's final
compensation for each of the first twenty years of service plus three percent of the person's final
compensation for each full year of service if excess of twénty years of service. In no event shall the
person’'s monthly allowance exceed a maximum of eighty percent of his or her final compensation.

3. . For a person who separated from city service on or after February 4, 2000, the monthly -
allowance shall-be equal to two and one-half percent of his or her final compensation for each of the first
twenty years of service plus three percent of his or her final compensation for each of the next five full

' years of service plus four percent of the person's final compensation for each fuli year of service in
excess of the first twenty-five years of service; provided, however that in no event shall the monthly
aliowance exceed a maximum of eighty-five percent of the member's final compensation.

4. For a person who was employed in the police department and who separated from city
service on or after July 1, 2006, the monthly allowance shall be equal to two and one-half percent of his
or her final compensation for each of the first twenty years of service plus four percent of the person's
final compensation for each full year of service in excess.of twenty years of service; provided, however
that in no event shall the monthly allowance exceed a maximum of ninety percent of the member's final

compensation. '

5. Fora person who was employed in the fire depértment and who separated from city service
on or after July 1, 2008: ' : : _

a. Ifthe person was credited with less than twenty years of service credit at the time of
'separation from service, he or she shall be paid from the retirement fund a monthly allowance equal to
two and one-half percent of his or her final compensation for each year of service credit.

b. If the person was credited with twenty or more years of service credit at the time of
separation from service, he or she shail be paid from the retirement fund a monthly allowance equal to
three percent of his or her final compensation for each year of service credit: provided, however, that in
‘no event shall the. monthly service retirement allowance exceed a maximum of ninety percent of the

member's final compensation.
“F.  For the purposes of this Section 3.36.1640, “service” meéans éervice performed for the city and

- for V\;hiCh the member is entitled to credit under the provisions of this chapter. “Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to
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Section 3.36.3020.
G In cb_rnputing the amount of aliowance pay,able, pro rata credit shall be given for a portion of a
full year. : - -

H. Atany time after electing to allow his or her accumulated contributions to remain in the
retirement fund, the person may submit a written request for a retum of such coniributions, in which
event such contributions shall be returned to such person plus interest théreon as earned by the fund to
the date such contributions are returned, but in no case shall interest excéed two percent per annum,
Thereafter, neither such person nor the surviving spouse, domestic partner, child or children, or estate of
titled to any allowance or benefit whatsoever under the. provisions of this

chapter.
(Prior code §2903.303a; Ords. 23807, 24200, 25614, 26229, 26836,' 27712, 27721, 28300; 28886.) |

3.36.1650 Reserved.

Editor's note: Ord. 27768, § 33, adopted June 20, 2006, repealed § 3.36.1650, which pertained to

required election under Section 3.36.1630 or Section 3.36.1640,

3.36.1660 Survivorship beheﬁ-;s payable where pérson eligible for monthly allowance

- under Section 3.36.1640 dies before receiving same.

A, If after a person becomes entitled to the monihly allowance provided for in Section 3.36.1640,
he or she should die before receiving any such allowance:

1. Such deceased person's surviving s'pouse, surviving domestic partner, eligible survivi'ng child

 or children (as said terms are defined in Section 3.36.1200), shall be entitled:

‘ : a.  Under the conditions described in subsections C., and D. of Séction'3.36.1200, to a sum of
money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
earned by the fund to the deceased person's death, but in no case shall the interest exceed two (2) -

percent per annum; and

b. Under the conditions described in subsections F. and G. of Section 3.36.1200, and
subject to the withholding provided for in subsection H. of Section 3.36.1200, ifa lump sum return of
contributions and interest is chosen, a monthly allowance in the amount specified in subsection B. of this

Section. - '

‘2. Such deceased person's estate shall be entitvled, under the conditions described in
- subsection E. of Section 3.36.1200, to a return of the deceased person's contributions together with
interest thereon to the date of death, but in no case shall the interest exceed two (2) percent per annum.

B.'_ The amount of a monthly allowance payable under this section shall be:

1. To a surviving spouse or surviving domestic partner, one and eight-hundred seventy-five
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and
five tenths (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full
year. The monthly allowance shall be paid for the life of the surviving spouse or surviving domestic -

partner,
2. Toone (1) eligible surviving _child.‘one and twenty-five hundredths (1.25) percent of the

-
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deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly-allowance exceed a maximum of twenty-five {25) percent of such final compensation. -

Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible surviving children, one—haif( 1/2) of the amount specified in the
foliowing paragraph a or one-half( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

a. One and erght hundred Seventy-f ve thousandths {1.875) percent of such deceased
person 's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of f ifty (50} percent of such
final compensation. Pro rata credit shall be given for a port:on of a full year.

" b. . That percentage of the: deceased person 's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving .
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation.

4. To each of three (3).or more eligible surviving children, the amount specified in the folloWing
_paragraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five-tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided,
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year.

b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a strviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the nurnber of children entltled to recelve an allowance. '

C. Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitied to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9, it being assumed for
purposes of such part that such child would be entitled fo a surviving child's monthly survivorship
allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of
contributions and monthly survivorship allowance as set forth above for surviving child and children.

(Prior code § 2903.303b; Ords. 10478, 23807. 268_36 2771 2.)

3.36.1670 Survworshlp benefits payable where person el|g|ble for monthly allowance
under Sectson 3.36. 1 640 dies after receiving.same. - _

A. Ifafter a person becomes entltled to the monthly allowance provrded forin Section 3.36. 1640
he or she should die after receiving any such allowance, such person's surviving spouse, surviving
domestic partner, surviving child or children (as said terms are defined in Section 3.36.1230) shall be
entitied to.a monthiy allowance under the conditions described in subsections C and D of Section
3.36.1320, the amount of such monthiy allowance to be as set forth in subsection B of this section, and

“such deceased person's estate shall be entitled to a payment of one theusand dollars ($1 000.00) under

the conditions descnbed in Section 3.36. 1230 E.

B. The amount of such monthly allowance payable under this section shall be:
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1. . To a surviving spouse or surviving domestic partner, one and eight hundred seventy-five
_ thousandths (1.875) percent of the deceased person's final compensation for each fuli year of service;
 provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and’ .
one-half (37.5) percent of such final compensation. Pro rata credit shail be given for a portion of a full
year. The monthly allowance shail be paid for the life of the surviving spouse or surviving domestic

partner. L
To one (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the

person's final compensation for each full year of service; provided, however, that in no event
ty-five (25) percent of such final compensation.

.2,
deceased
shall the monthly allowance exceed a maximum of twen
Pro rata credit shall be given for a portion of a full year;

3. To each of two (2) eligible surviving children, one-half ( 1/2) of the amount specified in the
following paragraph a, or one-half { 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount;

a; One and eight hundred s’eveﬁty-ﬁve thouéandths (1.875) percent of the deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly aliowance payable to the children exceed a maximum of fifty (50) percent of such

final compensation. Pro rata credit shall be given for a portion of a full year;

b. That percentage 6f the deceased ;ierson’s final compensation which, when added to the

percentage of such final compensation which is paid or payabie to a surviving spouse or surviving
domestic partner of the deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation;

(3) of more eligible surviving children, the amount specified in the foilowing

4. To each of three
specified in the following paragraph b, whichever is the lesser amount:

paragraph a, or the amount

a. Two and one-half (2.5) percent of the deceased person's final compensation for each full
year of service, divided by the number of children entitled to receive an allowance; provided, however,
that in no event shall the combined monthly allowance paid to the children exceed a maximum of
seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a fulf

year. '

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitied to receive an allowance.

C.  Each child who, if he or she were under the age of eighteen (18) years, would be a surviving:
_child as defined in Section 3.36.1230 and entitied to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements of this Part 9, it being assumed
for ptirptsés of such part that such ‘€hild wolild be entitled to & surviving child's monthly survivorship
allowance under Part 8 if he or she were under eighteén (18)years of ade, bé entitied to"a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of '
contributions and monthly survivorship allowance, as set forth above for surviving child and children,

D. Such deoeasedrpemon shéli, for the purpose of the définition of spotise, domestic partner, child
or children contained in this Section, be deemed to have retired as of the date such deceased person
first receives a monthly allowance hereunder. ' .

(Prior code § 2903.303c; Ords. 23807, 26836, 27712.)
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3.36.1680 Return of cbntﬁbutions to certain survivoré of person who dies befofe
reaching fifty-five and before twenty years have e’lépse,d from the time such person first

. became a member.

If such person mentioned in Section 3.36.1640 should die before he or she reaches fifty-five (65)
years of age and before twenty (20) years have elapsed from the time such person first became a
member of this system, such deceased person's surviving spouse, surviving domestic partner, surviving
child or children (as such terms are defined in Section 3.36.1250), or such deceased person's estate
shall be entitled under the condition described in subsections C, D or E of Section 3.36.1250, whichever
is applicable, either (i) to the retum from the retirement fund of a sum of money equal to such deceased
. person’s contributions to the retirement fund;:plus interest thereon to thé date of death; as eamed by

such fund, but in no case shall the interest exceed two (2} percent per year, or (i) to the sum of one
thousand doilars ($1,000.00), whichever is greater. A surviving spouse or surviving domestic partner
shall be paid benefits under this section regardless of whether the spouse or domestic partner is married
or has established a domestic partnership at the time the benefits become payable. :

(Prior code § 2903.303d; Ords. 23807, 27712.)

3.36.1690 _Cost of living increases.

All monthly allowances and monthly survivorship allowances payable under Sections 3.36.1640,
3.36.1660 and 3.36.1670 shall be eligible for and entitled to the cost of living increases or decreases set
forth in Chapter 3.44 of this Code. For purposes of Section 3.44.040, such person shall be deemed to
have retired as of the first day of the first period for which he receives a monthly allowance. :

(Prior code § 2903.303¢; Ord. 18378.)

3.36.1700 Transfer of contributions to federated city empldyees' retirémeht system in
time and manner specified in Section 3.24.1080 or 3.28.650. .

A.  Subject to the provisions of Subsection B., in the event a person's membership in this plan is

- ferminated because of the abolition or discontinuance of the office or position heid by him or her in the
police or fire department, but such person is transferred, without a break in service and without being
requested to take any civil service examination therefor, to a new office or position in a department other
than the police or fire department, and the functions and duties of his or her new office or position are
substantially the same as those performed by him or her in the former office or position in the police or
fire department, and if in addition he or she thereby becomes a member of the retirement plan

- established-by Chapter 3.24 or Chapter 3.28 of this Code and elects and becomes entitled to receive
credit under such plan for service to which he or she was entitled to credit under this plan, then in such

event:

. 1. The person may elect, in lieu of receiving or being entitled to any other rights, benefits or
moneys under this plan, fo have all of his or her accumulated contributions in this retirement fund, with
interest thereon, transferred and paid. to the retirement fund established pursuant to Chapters 3.24 and
- 3.28. Such election shall'be made in the manner and time specified in Section 3.24.1080 or 3.28.650.

2. Upon such election being made, said accumulated contributions and interest earned thereon,
plus all contributions made by the city to this plan because of such person's membership herein, shall be
transferred and paid to the retirement fund established pursuant to Chapters 3.24 and 3.28 of this Code,
and thereafter, neither the person making such election nor any survivor or estate of such person shaii
be entitled to any rights, benefits, allowance or moneys under this plan. -
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B. Inthé event the accumulated contributions in this retirement fund of a person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapler 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3.24 or 3.28
retirement plan for a credit against future contributions, then that portion of the accumulated )
contributions in this retirement fund that is in excess of the contributions required for stich purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) per annum, to the person at the time the person separates from city service, -

(Prior code § 2003.304; Ord. 27768.)

| 3.36.1710 | Transfer of contributions to federated'city employees' retirement system, in
the manner and time specified in Section 3.24.1090 or 3.28.660. '

- A. .- Subject to the provisions of Subsection B., in the event a person's membership in this plan is
terminated, and if in addition he or she thereafter becomes a member of the retirement plan established

by Chapter 3.24 or Chapter 3.28 of the San José Municipai Code and elects and becomes entitied under

Section 3.24.1090, 3.28.650 or 3.28.660 to receive credit under such plan for service to which he or she

~ was entitled to credit under this plan, then in such event:

1. The person must elect to have all of his or her accumulated contributibns in this Plah, with
interest thereon, transferred and paid to the retirement fund established pursuant to Chapters 3.24 and
3.28 of this Code. Such election shall be made in the manner and time specified in Section 3.24.1090 or

3.28.660 of this Code. -

: 2. Upon such election being made, said accumulated -contributions, and interest earned
thereon, in accordance with said election, shall be transferred and paid to the retirement fund
established pursuant to Chapters 3.24 and 3.28 of this Code, and thereafter, neither the person making
such election nor any survivor or estate of such person, shall be entitled to any rights, benefits,

allowance or moneys under this plan.

3. Also, upon said eléction being made, all contributions made by the city‘t'o this retirement fund
“because of said person's membership herein shall be transferred and paid to the retirement fund '
established pursuant to Chapters 3.24 and 3.28 of this Code. ' '

B." In.the event the accumulated contributions in this retirement fund of a person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3.24 or 3.28
retirement pian for a credit against future contributions, then that portion of the accumulated
contributions in this retirement fund that is in excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) per annum, to the person at the time the person separates from city service. '

(Prior code § 2903.305; Ord. 27768.)
' _ . Pait12 S
INCREASED BENEFITS FOR CERTAIN PERSONS

Sections:

3.36.i 750 Increased benefits to persons re_tiréd for service on or-aﬁer April 12,
1960, to effective date of this chapter. o - ‘

3.36.1760  Increased benefits for survivors of certain persons who died after
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April 12, 1960, but before effective date for thrs system, whlle members of plan
established by Chapter 3.32.

3.36.1 770 Increased benefits to persons retired for dlsablllty from April 12,
1960, to effective date. ' ,

3.36. 1780 Persons wrth more than twenty years' servrce under fi fty-ﬁve years
- of age, who res:gned or were discharged.on or after Aprit 12, 1960 and prior to the -

effective date of this chapter

- 3.36.1780 Termmatron of allewances or benet” ts for treason or convrctlon of
felony.

3.36.1750 Increased benefits to persons retired for service on or after April 12, 1960 to
effective date of this chapter. :

A.  Each person who, on or after April 12, 1960 but prior to the effective date of this chapter held '
any position.in the police department or fire department in one of the classes of positions desrgnated in
Sections 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960, and prior
to the effective date of this chapter was retired for service from such position under the provisions of the
police and fire department retirement plan established by Chapter 3.32 of this Code, shall have the
option of hereafter receiving the benefits provided by this chapter, subject to all the provisions of this
chapter, including survuvorshrp and death benefits, the same as though he were retired for service
pursuant to the provisions of this chapter in lieu of receiving or being entitled to any benefits or rights
under the prowsrons of the police and fire départment retirement plan established by Chapter 3.32 of this

‘ Code

B. Each of said persons in order to exercise his option, shall file with the secretary of the retirement
board a written statement, on a form to be furnished to him on his request by said board, declaring that
he elects to hereafter receive the benefits provided by this chapter in lieu of such benefits or rights as he
may have under the provisions of the police and fire department retirement plan established by Chapter -
3.32. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day -
immediately following the effective date of this chapter. Upon fi iling said statement in the manner and
time hereinabove specified, such person shall hereafter be entitled to benefits provided by this chapter,
-and shalf be subject to all the provisions and conditions of this chapter, the same as if he had retired for
service hereunder. Each such person so electing to receive the benefits provided by this chapter shalll
cease belng a member of the retirement system established by Chapter 3.32 of this Code as of the date
he exercises such option, and shall thereafter not be entitled to any of the benef" ts provided by the

~ system establlshed by said Chapter 3.32.
(Prior code §2903.325) |

3.36.1760 Increased benefits for survrvors of certain persons who died after April 12,
1960, but before effectlve date for this. system, while members of ptan established by

Chapter 3. 32

~A. The survrvmg widow and surviving child or children ef any person who on or after April 12, 1960,
but prior to the effective date of this chapter held any position in the police department or fire department
in one of the classes of positions de31gnated in'Sections 3.36.170 or 3.36.200 of this chapter and who, in
addition, on or after Aprit 12, 1960, and praor to the effective date of this chapter died while holding such
a position, shall have the optson of receiving the survivorship and death benefits, if any, provided by this

“chapter, subject to all the provisions of this chapter the same as if the deceased person were a member -
of this retirement system at the time of his death, in lieu of receiving or being entitled to any benefit or-
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rights under the provisions of the police or fire department retirement plan established by Chapter 3.32
of this Code, provided, that if such surviving widow has already received the deceased person's
contributions to the retirement system established by Chapter 3.32, plus interest on said contributions,
pursuant to Section 3.32.350, the monthly allowances payable to such widow and or child or children
shall be withheld and not pard to the persons entitled to the same untit such time as the total amount of

~ allowances so withheld should equal the total amount paid to such surviving widow pursuant to said

Section 3.32.350 in the same manner and to the same extent as provided for in subsection A.6.i. of
Section 3.36.1200 of this chapter If said contributions and interest thereon have not been paid to such
widow, then 4l of the provisions of this chapter shall be applrcable thereto

B. Said option shall be exercised by such surviving widow on _her own behalf and on behalf of all

such children; and if there be no surviving widow, such option shall be exercised by the duly appointed

guardian or guardians of all such surviving children.

- C. Inorder to exercise said option, such person shall file with the secretary of the retirement board
a written statement on a form to be furnished by said board to such person on his request, declaring that
he elects to receive the benefits provided by this chapter in lieu of any benefit or nght as he may have
under the provisions of the police and fire department retirement plan established by Chapter 3.32. Said
statement shall be filed as aforesaid within sixty days from and after the effective date of the ordinance
codified herein, and no later. Upon filing said statement in the mannet and time hereinabove specnt" ed
such person shall thereafter be entitled fo make application for and receive the benefits, if any, provrded
by this chapter, and subject to all the provisions and conditions of this chapter. Each such person so
electing to receive the benefits provided by this chapter shall thereafter have no right to any of the
benefits provided by the retirement.system established by Chapter 3.32 of this Code. .

(Prior code § 2903.3253.)

3.36.1770 Increased benefits to persons retired for disability from April 12 1960, to

effective date

A Each person who, on or after April 12, 1960 but prior to the effectrve date of th|s chapter held

- any position in the police department or fire departments in one of the classes of positions designated in

Section 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960 and prior to .
the effective date of this chapter was retired for service-connected or nonservice-connected disability
from such position under the provisions of the police and fire department retirement plan established by
Chapter 3.32 of this Code, shall have the option of hereafter receiving the benefits provided by this

chapter, including survivorship and death benefits, subject to alt the provisions of this chapter, for such

serviee-connected or nonservice-connected disability; as the case may be, in liéu of receiving or being -
entitled to any benefits or rights under the provisions of the police and fire department plan established
by Chapter 3.32 of this Code. In no event, however, shall any disability retifement allowance paid to him
under the provisions of this chapter cover or be for any period of time preceding the effectwe date of thts

chapter.
B. Each of said persons, in order to exercise his option, shall file with the secretary of the -
retirement board a wntfen statement, ona form to be furnrshed to him on hIS req by said board,

V declaring that he elects to hereaftér récéive the benefits provided by this chapter in lied of such benefits

or rights as he may have under the provisions of the police and fire department plan established by
Chapter 3.32 of this Code. Said statement shall be filed as aforesaid on or before and no later than the
nifietieth day immediately following the effective date of this plan. Upon filing said statement iri the -
manner and time hereinabove specified, such person shall hereafter be-entitléd to theé benefits provided
by this chapter, and shall be subject to all the provisions and conditions of this chapter, the same as if he
had been retired for said disability hereunder. Each such person so electing to receive the benefits
pravided by this chapter shall cease being a member of the retirement system established by Chapter
3.32 as of the date he exercises such option, and shall thereafter not be entitled to any of the benefits
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 provided by said system established by Chapter 3.32.
(Prior cede § 2603.326,) '

3.36.1780 Persons with more than twenty years'’ service, under fifty-five years of age,
who resigned or were discharged on or after April 12, 1960 and prior to the effective date

~ of this chapter.

A.  Each person who held on or after April 12, 1960 but prior to the effective date of this chapter

‘any position in the police department or fire department of the city which is included-in the list of
positions specified in Sections 3.36.170 or 3.36.200 of this chapter and who, in addition, on-or after April

- 12, 1960 but prior to the effective date of this chapter resigned or was discharged from such position and
who in addition at the time of such resignation or discharge had not yet attained fifty-five years ofage
but was entitled to credit for not less then twenty years of service under the police and fire department
refirement plan established by Chapter 3.32 of this Code, and who in addition at or prior to the time he or
she exercises the option hereinafter given to him or her has not yet withdrawn from the retirement fund

_any contributions theretofore made by him or her under the provisions of the police and fire department
retirement plan established by Chapter 3.32, shall have the right, if he or she so elects within the time
and in the manner hereinafter specified, to have all his or her said contributions transferred to an
account maintained under the provisions of this chapter and left in the retirement fund as contributions

“made by him or her under this chapter.

B.  Each of said persons, in order to exercise the option to have his or her contributions transferred
to an account maintained under the provisions of this chapter as provided for in this section, shall file
with the secretary of the retirement board a written statement, on a form to be furnished by said board
upon his or her request, declaring that he or she elects to have ali contributions theretofore made by him
or her under the police and fire department retirement p'an established by Chapter 3.32 transferred to an
account maintained under this chapter and left in the retirement fund as contributions made by him or

“her under this chapter. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the effective date of this plan. In no event may said statement be
filed, and in no event may any such person elect to continue contributions under this section and have
any rights under this section if the person has already withdrawn from the retirement fund all

contributi‘on_s theretofore made by him or her to said fund.
 (Prior code § 2903.327; Ord. 27768.)

3.36.1790 T_erniination of allowéncés or benefits for treason or conviction of fe'lony'.

y virtue of the provisions of this Part 12 may

| Any and all allowances or benefits payable under and b
discretion, if the recipient thereof should

be cancelled and termiriated by the retirement board; in its
commit treason or be convicted of a felony.

(Prior code § 2003.326.)
| - Pant13 3
DEATH WHILE ON MILITARY LEAVE OF ABSENCE
S_ébﬁons: : | | | ' ' - |
3.36.1800 _ D'eﬁnitioris. |

3.36.1810  Survivor's benefit - Amount determination,
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3.36.1820 Times for and during which survivor's benefit is payable.

’

| 3.36.1830 ' Benefits or allowances - Conditions.

-3.36.1800 Definitions.
As used in this Part 13;

: A. "Armed forces of the Uniited States” means the United States Air Forces, Army, Navy, Marine
Corps Coast Guard, and the Army and Navy Nurse Corps and no other forces or service.

B. "Social Security Act" means those provisions’of thé Federal Social Security Act which are set
forthin Subchapter It of Chapter 7 of Title 42 of the Umted States Code Annotated.

C. "State Militia" and "Militia of the state of California" mean the Cahfornla Natronai Guard or
Calrfornra Nataonal Guard Reserve and no other forces or service.

D. "Survivor of suspended member who dies in mthtary service" means the widow, wrdower
surviving divorced wife, child, mother or parent, specified in Section 402 of the Social Security Act, if
any, of the "suspended member who dies in military service,” surviving after the death of the "suspended

member who dies in military service", who:

1. Is or will be entitled, upon or at any time after and because of the death of the "suspended _
member who dies in military service,” to collect from the Federal Sacial Security Program, under and by
- virtue of the provisions of Section 402 of the Federal Social Security Act, and subject to the provisions of
said Socia} Security Act, the widow's, widower's, surwvrng divorced wife's, child's, mother's or parents’

survivors monthly insurance benefits (other than hospital insurance benefits, annuities, Medicare
benefits or other nonmonithly survivors insurance benefits) specrf ed in Sectton 402 of said Social

Secunty Act; or

2. Would be entitled, upon or at any time after and because of the death of the "suspended
member who dies in military service," to collect from the Federal Social Security Program, under and by
virtue of the prowsrons of the above specified Section 402 of the Federal Social Secunty Act and subject

-to the provisions of said Social Security Act, the widow's, widower's, survivor's, surwvmg divorced wife's,
child's, mother's or parents' survivors monthly insurance benefits (other than hospital insurance benefits,
annuities, Medicare benefits or other nonmonthly survivors insurance benefits) specified in Section 402
of said Social Secunty Act if the "suspended member who dies in military service™has been entitled to
credit, under the provisions of said Federal Social Security Act, for penod of city service rendered on or
after July 1, 1958 only. for which such ' suspended member who dies in m:ktary service" was entitled to
credit under the provrsrons of the retirement system estabirshed by the provisions of thls Chapter 3.36:

E. "Suspended member who dies in military service" means a person whose membershlp in this
retirement system is suspended in time of tar involving the United States as a belligerent under and by
virtue of the provisions of Section 3.36.1600, because of the grant to him of a leave of absence without
pay, from city employment for monthly compensatlon for the purpose of joining the armed forces of the
United States or for the purpose of serving with any reserve force or corps of the armed forces of the
United States or with the Militia of the stéte of Caiffornia, i, belng a fember 6f uch reserve force or
corps or of such State Militia he is ordered by competent military authority to active duty with such
reserve force or corps or State Militia, and who does in fact without unreasonable and unnecessary
delay join such armed forces of the United States during the existence of said war or does in fact serve
- in active duty during the existence of said war with said reserve forces, corps or State Militia, and who in

addition dies between the first day of October, 1967 and the thirtieth day of January, 1970, inclusive,
during said suspension and leave of absence and while in active service in such armed forces of the
- United States, reserve forces or corps or State Militia and while said war still exists. Sdid term does not
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" mean or include any suph persoh who died or dies 'pribr to October 1, 1967 or after January 30, 1970.

F. "War involving the United States as a beliigerent" shall be deemed to exist: |

1. Whenever Congress has declared war until heace has been fbrmally restored or until
Congress or the President proclaims or declares that such war or hostilities therein have ceased or
terminated, whichever is earlier: - , o

~ 2. Whenever the United States is engaged in active military operations against any foreign

3. Whenever the United States is assisting the United Nations, in actions involving the use of -
armed force, to maintain or restere international peace and security. ‘

(Prior code §§ 2903.350 - 2903.355.)

3.36.1810 Survivor's benefit - Amount determination.

~ Subject to the conditions, limitations and restrictions set forth in this section and those set forth in ‘
other sections of this Part 13, each survivor of a suspended member who dies in military service, defined
in Section 3.36.1800D, shall be entitled to receive, and shall be paid, from the retirement fund
established and maintained pursuant to the other parts of this Chapter 3.36, for and during the time or .
times only which are hereinafter specified in Section 3.36.1820, a monthly survivorship allowance equal

to the difference between: '
A. - The amount of monthly survivors insurance benefit (other than hospital insurance benefits,

annuities, Medicare benefits or other nonmonthly survivor's insurance benefits), if any, which such
survivor is or will be entitled to collect from the social security program, for and during the time or times .

specified in Section 3.36.1820, because of death of the suspended member who dies in military service,
. under and pursuant to the provisions of Section 4

02'of and subject to the provisions of the Federal

Social Security Act; and

B. The émount of monthiy survivors insurance benefit (other than hospital, insurance beneﬁts,

' annuities, Medicare benefits or other nonmonthly survivor's insurance benefits) which survivor would be

entitied to collect from the social security program, for and during the time or times hereinafter specified
in Section 3.36.1820, because of the death of the suspended member who dies in military service, under
and pursuant to the provisions-of Section 402 of and subject to the provisions of the Federal Social
Security Act, if the suspended member who dies in military service had been entitled to credit, under the
provisions of the Federal Social Security Act, for the periods of city service rendered on or after July 1,
1958 only, for which the suspended member who dies in military service was entitled to credit as city -
service under the provisions of the retirement system established by this Chapter 3.36.

(Prior code § 2903.356.)
3.36.1 820 Times for and during which survivor's benefit is payable.

Any monthly allowance which is payable 1o a survivor of a suspended member who dies in military
service under and pursuant to the preceding Section 3.36.1810 is and shall be payable only for and
during the month or months for-and during which such survivor would be entitied to a monthly survivor's
insurance benefit (other than hospital insurance benefits, annuities, Medicare benefits or other :
nonmonthly survivor's insurance benefits) under and by virtue of the provisions of Section 402 of and
subject to the provisions of the Federal Social Security Act, because of the death of the suspended
member who dies in military service, if the suspended mémber who dies in military service had been
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entitled. to credit, under the provisions of the Federal Social Security Act, for the periods of city service
rendered on or after July 1, 1958 only, for which the suspended member who dies in military service was
entitled to credit as city serwce under the provisions of the retirement system established by this Chapter

3.36.

(Prior code § 2903.357.)

3.36.1830 Benefitsor allbwances - Conditions.

Anything elsewhere to the contrary noMithstahding‘_, no person shall be entitled to or be paid any
benefit or allowance whatever under and by virtue of any of the provisions of this Part 13 if: - -

A, The membership of the susperided mémbér who dies in military service in this retirement
system shall have already been terminated, prior to his death, by retirement for service or disability,
resignation, discharge, discontinuance of service, or by the occurrence of any other event, under and by

virtue of the provisions of Section 3.36.1610 of this chapter; or

B. Said suspended member who dies in military service was entitled, at or prior to his death, to
immediate retirement for service under the provisions of the retirement system established by, this.

Chapter 3.36; or

C. Said suspended member who dies in military service, at the time of commencement of the leave
of absence specified in Section 3.36.1800E, was not entitled to credit, under the provisions of this

- retirement system, for at least two years of serwce under this retirement system; or

D.  Any survivor or estate of said suspended member who dies in military service is entitled to any

 allowance or other benefit under and by virtue of the provisions of other parts of this Chapter 3.36 as a

result of the death of the suspended member who dies in military service, unless each such survivor and
estate waives his or its right {o receive any and all allowances or benef ts payable fo them or either of

them under the provisions of other parts of this-chapter; or -

E. Said suspended member who dies in military service after joining the armed forces of the United
States, or after reporting to active duty with a reserve force or corps of such armed forces, or with the
State Militia, pursuant to orders of competent military authority, and before dying, voluntan!y requested
or agreed to an extension of his original term of enfistment, service or tour of duty or to an additional
term of enlistment, service or tour of duty, or otherwise continued his active service with said armed
forces or militia beyond the first date that he could have terminated or Ieft active service or could have

caused his active service fo be termrnated or

F. $Said suspended member who dies in military service had actively served in any of the armed
forces of the United States, or in any reserve force or corps of such armed forces of the United States,
or in any reserve force or corps of such armed forces or with the State Militia, within two years
immediately preceding the date of commencement of the leave of absence because of which his
membership in this retirement system was suspended under and by virtue of the provisions of Section

3.36.1600 for any period of time in excess of thirty days’ duration; or

G. Sald suspended member who dies in military service died prior to October 1, 1967 or after
January 30, 1970.

(Prior code § 2903.358.)

Part14
MEDICAL BENEFITS FOR CERTAIN PERSONS
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Sections:

3.36.1900 Medical benefits for rétired r‘nembers.

3.36.191Q Medical beneﬁts for survivors of mernbers

3.36.1920 Requrrements for participation in medlcal ansurance plan.
3.36.1925 Reimbursement for Medlcare Part B payments |

3.36.1930  Aliocation of costs of providing medical insurance cbverage to
members or survivors. : ‘ B .

-3.36.1935 Payment of family coverage premiums in the case of guardianship of
- minor children, : E '

3.36.1940  Eligible medical plan.

3.36.1950  Limitation on medical benefits.

3.36.1900 Medical benefits for retired members. |

Subject to the prowsrons of this chapter a member or former member may be entitied to medicai
insurance coverage in an eligible medical pian as specified in Section 3.36.1940 if the requlrements of

subsectlon A., B., C, orD. of this Section 3.36.1900 are satisfied:

A.  The member is retrred for service under Part 6 of this chapter or for disability under Part 7 of this

chapter and at the trme of such retirement either:

1. Is entitled to credit for fifteen or more years of service; or

2. Receives a retlrement aHowance equaI to at least thirty-seven and one-half percent of such

member's final compensatlon
B. | The member is retired pursuant fo Section 3.36.760 of ‘this chapter; or
ity service on or after July 5, 1992, prior to retirement, and

C. ' The former member separetes from ci
salisfies ail of the following requirements:

1. Atthe time of separation from crty service the former member is entitled to credit for fwen_ty or

more years of service; and

2. The former member elects to allow his or her accumulated contributions to remain in the

retirement fund pursuant to Section 3.36.1640; and
3. The former member receives a monthly allowance pursuant to Section 3.36.1640.

.D. The former member separated from city service prior to July 5, 1992, and prior tol retirement,

and satisfies all of the following requrrements

1. At the time of separation from city service the former member was entitled to credit for twenty

or more years of service; and
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2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and : | o : .

4. The former,m_ember is receiving a monthly allowance pursuant to Section 3.36.1640 at the

time the former member applies for medical insurance coverage.

(Ords. 21686, 23889, 24093, 25615, 26641.)

3.36.1910 Medical benefits for survivors of members.

Subject fo the provisions of this ‘chépter, the surviving spouée. surviving domestic partner, child
and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to

" medical insurance coverage in an eligible insurance plan as specified in Section 3.36.1940 if the

requirements of subsection A., B., or C. of this Section 3.36.1910 are satisfied:

A. The surviVing spouse, surviving domiestic partner, surviving child and/or childre_n are receiving a.
monthly allowance pursuant to-Part 8 of this chapter because of the death of a member and:

1. The member either died before receiving retirement pay or was retired for service under Part

-6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthe time of the mémbel“s aeath:

a. The member was entitled.to credit for fifteen {15) or more years of service; or
b. The member was reﬁred pursuant to Section 3.36.760 of this chapter; or

c. The surviving spouse, surviving domestic partner, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's

final compensation.
B. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who

separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20) or
more years of service at the time of such separation from service. B

'C. The surviving spouse, surviving domestic partner, survivéng child and/or children are receiving a
monthly atlowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior fo July 5, 1992, and who met all of the requirements of subsection D. of

Section 3.36.1900. | |
(Ords. 21686, 23807, 23889, 24093, 26641, 27712.)

3361920 Requirements for participation in medical insurance plan.

A.  Amember or fbrm_er member, as speciﬁed‘ in Section 3.36.1800, above, is eligible to participéte
in a medical insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements: ‘

1. The member retires for service or disability pufsuént to the b’rovisions of this chapter and at
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the time of retirement the member app!ies for medical insurance coverage in accordance with the
applicable provisions of the medical insurance plan and agrees to pay any appiicable premiums; or

2 The former member receives a monthly allowance pursuart to Section 3.36.1640 and within
thirty (30) days of first receiving such monthly aliowance the former member applies for medical
“insurance coverage in accordance with the applicable provisions of the medical insurance plan and

= agrees to pay any applicat_)le premiums.

B. A survivor, as spécified in Section 3.36.1910, above, is eligible to participate in a medical
insurance plan sponsored by the city provided that the foliowing conditions are satisfied:

' 1. Atthe fime of the death of the member or former member, the member or former member
and the survivor were both enrolled in one (1) of the medical insurance plans sponsored by the city; and

2. The survivor applies to continue medical insurance coverage within sixty (60) days of the
death of the member or former member; and I ' :

3. The survivor agrees to pay any applicable premiums.

C. ' A member or former mem
following conditions: o

ber may secure medical insurance coverage for a spouse under the

1. The spouse arid m
disability; or
2. The spouse and the former member are married at the time the former member first begins
receiving a monthly allowance pursuant to Section 3.36.1640: or C ‘ '

ember are married at the time of said member's retirement for service or

3. The member marries subsequent to his or her retirement and applies to add such spouse in
accordance with the terms of the_eh’gible medical plan; or ' ' -

. 4. The former member marries while receiving monthly allowances pursuant to -Sectfrjn
3.36.1640 and applies to add such spouse in accordance with the terms of the eligible medical plan.

D. A member or former member may secure medical insurance coverage for a domestic partner

under the following conditions:
1. The domestic partner and the member are members of a d'omestic partnership at the time of
said member's retirement for service or disability; or . :

| 2. The domestic partner and the member are member's of a domestic partnership at the time
the former member first begins receiving a monthly allowance pursuant to Sect_i‘on 3.36.1640; or

. 3.  The member establishes a domestic partnership subsequent to his or her retirement and
applies to add such domestic partner in accordance with the terms of the eligibie medical plan; or

4. The 'fqrmer member establishes a domestic part‘ng’rship while recsiving monthly allowances ,
pursuant to Seclion 3.36.1640 and applies to add such domestic partner in accordance with the teims of
~ the eligible r_nedical plan. : ' o '
or surviving domestic partner shali be eligible fof single coverage only,

- E. A surviving spouse
except as follows: .
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1. Asurviving spouse or surwvmg domestic partner shalt be eligible for fam:ly coverage if a
survwmg child or children as defined in Section 3.36.1200, or an eligible survwlng chifd for purposes of
receiving a school allowance pursuant to Part 9 of this Chapter, are surviving the death of thermember

2. A surviving spouse or surviving domestic partner shall be eligible for family coverage if the
surviving spouse or.the surviving domestic-partner is the court-appointed guardian of the person of a
minor child or children and such minor child or children are eligible for coverage under the terms of the
eligible medical pian. A surviving spouse or surviving domestic partner may continue family coverage
after such child reaches the age of majority in any case where; if such child had been a surviving child of
the member or former member, such child would be an eligible surviving ch|ld for purposes of receiving -

a school ai!owance pursuant to Part 9 of this chapter.

" F. Notwsthstandmg the prowsxons of subsectlons A. and B. of Section 3.36. 1920 members or their
survivors who would otherwise qualify for participation in a medical insurance plan pursuant to the :
provisions of this Part 14, but who, at the time of retirement or death, could not eniroll because the ,
benefits provided in this Part 14 were not available at the time of the member's retirement for service or
disability or death of the member, may enroll in an eligible insurance plan as provided for in this Part 14
untif or on August 31, 1984, only; said members or their survivors must otherwise comply with the
coverage limitations provided in subsections C. and D. of Section 3.36.1920 and with all provisions of

* this Part 14.

G. Notwithstanding the provisions of Section 3.36.1920.C., a spouse who married a member
subsequent to the member's retirement and would otherwise quallfy for participation in & medical
insurance plan pursuant to this Part 14 but who, at the time of marriage, could not enroll because the
benefits provided in this Part 14 were not available for spouses married subsequent to a member's
retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on December 30,
1991, only. Such spouse must otherwise comply with all other provisions of this Part 14.

H. Notwithstanding the provisions of Section 3.36.1920. D a domestic partner who established a
domestic partnership with a member subsequent to the. members retirement and would otherwise
qualify for participation in a medical insurance plan pursuant to this Part 14 but who, at the time of
establishing the domestic partnership, could not enroli because the benefits provided in this Part 14
were not available for domestic partnerships Wher_e the partnership was established subsequent to a
member’s retirement, may enroll in an eligible insurance plan as provided in this Part 14 unfil or on
January 31, 2007, only. Such domestlc partner must otherwise compiy with ail other prOVlSIonS of this

Part 14,

I.  Notwithstanding the provisions of subsections A. and B. of Section 3.36.1920, a member who'
retired pursuant to Section 3.36.760, or survivors of such member, who would otheérwise qualify for
participation in a medical insurance plan pursuant to the provisions of this Part 14 but who, at the time of
- retirement or death, could not enroll because the benefits provided in this Part 14 were not available to -
. such member or such survivors at the time of such member's retirement or death, may enroll inan

ellgrble insurance plan as provided for in this Part 14 until or on December 30, 1991, only. Said member
or survivors must otherwise comply with the coverage limitations prowded in Section 3 36.1920 and with

all other provisions of this Part 14.

J. A surviving spouse who would otherwise qualify for fam:ly coverage because the surviving- .
spouse is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll because the family coverage provided in this
Part 14 was not available to such survwmg spouse at the time of the member's or former member's
death, may enroll in family coverage in an eligible insurance plan as provided for in this Part 14 untif
June 30, 2002, only. Said surviving spouse must otherwise comply with the coverage limitations
‘ provnded in Section 3.36.1920 and with all other provisions of this Part 14.

| K. A domestic partner who would otherwise qualify for family coverage because the domestic
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partner is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member’s or former member’s death, could not enroll because the family coverage provided in this
Part 14 was not-available to such surviving domestic partner at the time of the member's or former -
member’s death, may enroll in family coverage in an eligible insurance plan as provided for in this Part
14 until January 31, 2007, only. Said surviving domestic partner must otherwise comply with the
coverage limitations provided in Section 3.36.1920 and with all other provisions of this Part 14. -

.- L. Notwithstanding the provisions of subsection A. of Section 3.36.1920, a former member. who

meets the requirements of subsection D. of Section 3.36.1900 but who, within thirty (30) days of first -
. receiving a monthly allowance, could not enroll.in a medical insurance plan because the benefits .

provided in this Part 14 were not then available to such former member, may enroll in an eligible
insurance plan as provided for in this Part 14 until or on December 31, 2002, only. Upon the death of -
such former member, the former member's survivors shall be eligible for continued medical insurance
coverage. Such former member or survivors must otherwise comply with the coverage limitations
provided in Section 3.36.1920 and with all other provisions of this Part 14. o

(Ords. 21686, 23807, 23889, 24093, 25615, 26566, 26641, 27712.)

3.36.1925 Reimbhrsement for Medicare Part B paymenfs.

A.  The plan will reimburse members, former members and survivors for the amounts paid by them
for Medicare Part B coverage, subject to the following limitations: : : ‘

1. The member, former member or survivor must be eligible for medical insurance coverage
under the provisions of the plan and must be enrolled in an eligible medical plan. '

2. The total amount paid by from the medical benefits account for medical benefits pursuant to -
Section 3.36.1930 plus the Medicare Part B reimbursement shall not exceed the premium for the lowest
cost medical plan, as defined in Section 3.36.1930 D, available to the member, former member or -

survivor.
3. The reifnbursement sha" be only for Medicare Part B paymehts made after February 4, 2000.
E 4, The member, former member or survivor must submit proof of'payrhent for Mediéare Part B.
Except for Medicare Part B payments made during calendar year 2000, proof of payment must be .

submitted no later than the April 1st immediately following the calendar year for which reimbursement is
- sought. For Medicare Part B payments made during calendar year 2000, proof of payment must be

“submitted no later than November 30, 2001.

5. The reimbursement shall not exceed the ambunt of the Medicare Part B payments for which
proof of payment is submitted. ' _ :

6. The reimbursement may be reduced or eliminated pursuant to Section 3.36.1950, .

'B.  All reimbursements for Medicare Part B payments shall be made from the medical benefits
account established by Section 3.36.575. ‘ —_—

(Ord. 27768.) -

3'.36.1930‘ Allocation of costs of providing medical insurance coverage to members or
survivors, ‘ '

A. The costs of premiunis for medical insurance covefage in an eligible medical plan shall be paid
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from the medical benefits account established by Section 3.36.575 and by deduCtlons from monthly
allowances paid by the plan in accordance with this Section 3. 36 1930

" B. For members who retlred prior to February 4, 1996, for former members descrihed in
Subsection C. of Section 3.36.1900 who separated from city service prior to February 4, 1996, and for -
survivors of said members and former members who satisfy the requirements of Section 3.36.1910:

1. For coverage through July 1998 the member, fonner member or survivor shall be required to
pay a premium for medical insurance covefage under this part in the same amount as is currently paid
by an employee of the city in the classification from which the member retifed, which the member held at
the time of death, or which the former member held at the time of separation from city séivice. The
remammg portion cf the premium shall be pald from the medical benet‘ ts account.

. - Effective for coverage beginning i in the month of August 1998, the portion of the premlum to -
be paid from the medical benefits account shall be that portion which is equivalent to the premium for the
"lowest cost medical plan”, but shall not exceed the actual premium for the eligible medical plan in which
the member, former member or survivor enrolls. The portlon to be paid by deductions from monthly
allowances paid to the member, former member or survivor shall be that portion of the prem!um for the
selected medical plan that exceeds the porteon payable from the medlcal benefits account

. C. For members who retlred on or after February 4, 1996 for former members described in
Subsection C. of Section 3.36.1900 who separated from city service on or after February 4, 1996, and
for survivors of said members and former members who satisfy the requirements of Section 3.36.1910: -

1. For coverage through November 1997, the member, former member or survivor shall be
required to pay a premium for medical insurance coverage under this part in the same amount as was
then paid by an-employee of the city in the classification from which the member retired, which the
member held at the time of death, or which the former member held at the time of separation from city
service. The remamzng portion of the premlum shall be paid from the medical benefits account.

2. Effective for coverage beginning in the month of December 1 997, the portion of the premlum
to be paid from the medical benefits account shall be the lesser of (a) an amount which is equivalent to
the premium for the "lowest cost medical pfan or (b) the actual premium for the eligible medical plan in
which the member, former member or survivor enrolls. The portion to be paid by deductions from
monthly allowances paid to the member, former member or survivor shali be that portion of the premium
for the selected medical plan that exceeds the portion payable from the medical benefits account.

D. For the purposes of’ thls section, "lowest cost medical pian means that medical plan (single or,
family coverage as applicable to the coverage selected by the member, former member or survwor)

1. Which is an eligiblé medical plan as definéd in Section 3.36.1940; and

2. Whlch has the lowest monthly premium of all ehglble medical plans then in effect, determined
as of the time the premium i$ due and owing. _ ‘

(Ords. 21686. 25615, 2’6566,,26641, 27768.) .

3.36.1935 Payment of famlly coverage premlums in the case of guardlanshlp of minor
children. _

A. A surviving spouse who is otherwise eligible only for single coverage, but who elects family
coverage pursuant to paragraph 2. of subsection D. of Section 3.36.1920, shall be required to pay that
portion of the medical premium which exceeds the amounts payable for single coverage by the surwvmg
spouse and the Medical Benefits Account as provided in Section 3.36.1930. _
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B.  The portion of the premium required to be paid by the surviving spouse shali be deducted from
the monthly a!lowances otherwise payable to the surviving spouse. ' L I

(Ord. 26566.)

3.36.1940 Eligible medical plan.

- For purposes of this Part 14, members or their survivors may only be entitled to #ecure rﬁedical -
insurance coverage from an eligiblé medical pian with which the city has entered into a contract for the
provision of hospital, medical, surgicat and related benefits as part of the city's benefits to city

employees. )

(Ord. 21686.)

' 3.36.1950 Limitation on medical benefits.

: A.  itis intended that the medical benefits provided by this plan meet the requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California

Government Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City

reserves the right to amend this Part to limit medical benefits as necessary to satisfy the requirements of

said Section 401(h). :

B. Inthe event the contributions required to fund the benefits provided by this Part 14 and the .
dental benefits provided by Part 15, as determined by the board's actuary, would exceed the contribution
limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, the allocation of
costs set forth in Section 3.36.1930 shall be adjusted as needed so that the contributions made fo fund
the portion paid from the medical benefits separate account comply with Section 401(h). The board, in
consultation with its actuary, shall determine the adjustment to be implemented until this part is

amended pursuant to subsection A. above.

(Ord. 26416.) .

S : . Part15
DENTAL BENEFITS FOR RETIRED MEMBERS AND SURVIVORS

Sections:
3.36.2000 Dental benéﬁts forlretired members.
3.36.2010 Dental benefits fof suwi\fors of members.
3.36.2020 Requirerﬁents’ for participation in déntal insurance plan.
3.36.2030 ' Costs of dental insurance. -
.3.36.204-0' ) Eligible dental plan. | |
3.36.2050 Limitation on dental benefits.

3.36.2000 Dental benefits for retired members.
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Subject to the provisions of this chapter, a member or former member of this plan may be enhtled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36. 2040 if the reqwrements

of subsection A., B., C,, or D. of this Sectlon 3.36. 2000 are satisfied:

A. The member became a member of thls plan prror to July 1, 1998, and is retrred for service or
disability under the prcvrsrons of this chapter or

B. The member became a member of this plan on or after July 1, 1998, and is retired for service
under Part 6 of this chapter or for disability under Part 7 of th;s chapter and at the time of such -

retirement either:
1. Isentifled to credit for fi fteen or more years of service; ot

2. Recerves a retrrement allowance equal to at least thirty-seven and one- half percent of such
member's final oompensatlon or

C. - The former member separates from city service on or after July 5, 1992, prior to retlrement and
satrst' ies all of the following requurements

1. At the time of separation from city service, the former member is entitled to credit for twenty
or more years of serwce and

2.  The former member elects to allow his or her accumulated contributions to remam in the
retlrement fund. pursuant to Section 3.36. 1640 and-

3. The former member receives a monthly allowance pursuant to Section 3.36.1640.

D. The former member separated from city service prior to July 5, 1992, and pnor to retirement,
and satisfies all of the following requirements:

1.  Atthe time of separation from city service the former member was entitled to credit for twenty
or more years of service; and

2.  The former member elected to allow his or her accumulated contributions to remain in the .
retirement fund pursuant to Section 3.36.1640; and .

- 3 As of April 1, 2002, the former member was recelvmg a monthly allowance pursuant fo
Section 3.36.1640; and

4. The former member is receiving a monthly allowance pursuant to Section 3. 36 1640 at the
time the former member applies for dental insurance coverage.

(Ords. 22279, 24003, 25617, 26641.)

3.36.2010 Dental benefits for survivors of members.

Sub;ect to the provisions of this chapter, the surkung spouse, survwlng domest:c partner, surviving
child and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36.2040 if the requirements

of subsection A., B., C. or D. are satlsfed

A. The surviving spouse, survwmg domestic partner, surviving child and/or children are recelvmg a
monthly survivorship allowance pursuant to Part 8 of thls Chapter because of the death of a member
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- who became a member of this plan prior to July 1, 1998, and:; .
1. - Was retired for service or disability; or
2. Diedbefore receiving retirement pay.

B. Tﬁe surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly survivorship allowance pursuant to Part 8 of this chapter because of the death of a member who
became a member of this plan on or after July 1, 1998, and: ~ " -

1. . The member either died before receiving retirement pay or was retired for service under Part
6 of this chapter or for disability under Part 7 of this chapter; and

2. At the time of the member's death:
a.. The member was entitled to credit for fifteen (15) or more years of sgervfce; or

b. The surviving spobsé, surviving domestic partnér, surviving bhi!d and/or children wére
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's

final compensation.

C. The surviving'spouse, surviving domestic bartner, surviving child and/or children are receiving a
of this chapter because of the death of a former member who

monthly allowance pursuant to Part 11 . who
separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20) or

more years of service at the time of such separation from service.

g domestic partner, surviving child and/or children are receiving a
of this chapter because of the death of a former member-who
y-5, 1992, and who met all of the requirements of subsection D. of

D. . The surviving spouse, survivin
monthly allowance pursuant to Part 11
separated from city service prior to Jul
Section 3.36.2000, ‘

(Ords. 22279, 23807, 24093, 25617, 26641, 27712.)

3.36.2020 Requirements for participation in dental insurance pian.

A. A member or former member, as specified in Sectidn 3.36.2000 above, is eligible to pérﬁcipate
in a dental insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements:

pursuant to the provisions of this chapter and zfz_t

1. The member retires for service or disability
surance co